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COOPERATIVE POLICY STATEMENT #12 
BAY CREEK AT CAPE CHARLES 

APPLICATION FOR EXEMPTION FROM REGULATORY FILINGS FOR OFFERINGS OF 
COOPERATIVE INTERESTS IN REALTY WHERE THE REALTY IS SITUATED OUTSIDE 

THE STATE OF NEW YORK 

STATE OF Georgia  ) 

) ss: 

COUNTY OF Cobb ) 

James Sinnott does solemnly affirm, under penalty of perjury, that the following is true and 
correct: 

1. I am a principal of the Offeror identified in paragraph 2 below.  I am duly authorized by the
Offeror to make the statements and supply the information herein, and to file same with the
State of New York, Department of Law.  The Offeror acknowledges that it is required to supply
to all offerees a complete copy of this CPS-12 Application, with its exhibits, in connection
with any offering or sales activity that occurs within the State of New York.

The identity of the other principal(s) of the Offeror is/are:

None actively involved in the consummation of the offering in New York

2. The identity and contact information of the Offeror is as follows:
Name: 
Bay Creek Development, LLC 

Telephone: 
(757) 331-8742

Principal place of business: 
3335 Stone Road 

City 
Cape Charles 

State 
VA 

Zip 
23310 

Address of New York office, if any: 
None 

3. The Offeror is a limited liability company that is organized under the laws of the State of
Virginia.

4. The purpose of this CPS-12 Application is to publicly offer for sale, within the State of New
York, the following type of cooperative interests in realty:
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    (a) interests in a condominium, and the Offeror hereby applies for an exemption from certain 
provisions of New York Compilation of Codes, Rules & Regulations (“NYCRR”) Title 13, Parts 
20 or 23. 
 
   (b) interests in a cooperative, and the Offeror hereby applies for an exemption from certain 
provisions of 13 NYCRR Parts 18 or 21. 
 
 ✔ (c) interests in homeowners’ association, and the Offeror hereby applies for an exemption from 
certain provisions of 13 NYCRR Part 22. 
 
  (d) interests in a timeshare, and the Offeror hereby applies for an exemption from certain 
provisions of 13 NYCRR Part 24. 
 
  (e) interests in a senior residential community, and the Offeror hereby applies for an exemption 
from certain provisions of 13 NYCRR Part 25. 
 

5. The cooperative interests in realty being offered for sale is not comprised of realty situated in 
the State of New York. 
The jurisdiction where the realty is situated is                               Virginia   .
  
The law of that jurisdiction will govern the sale of the cooperative interests in realty being offered 
for sale, except as otherwise acknowledged by the Offeror in this CPS-12 Application. Offerees 
that receive a copy of this CPS-12 Application will also receive from the Offeror all the disclosures 
and substantive legal protections required by the law of the governing jurisdiction as well as 
those required under federal law. 
 

6. The name, address, telephone, telefax, and website of the authority within the governing 
jurisdiction which is primarily responsible for regulation of this transaction is: 
 

Consumer Financial Protection Bureau (CFPB) 
Interstate Land Sales Registration Program 
1700 G Street NW 
Washington, DC 20052 
(202) 435-7800 
www.cfpb.gov/ILSA 
 
Bay Creek is registered with the CFPB under the Interstate Land Sales Full Disclosure Act.  
 
 
 
 
 
 
 
 

 
7. The Offeror has made all necessary filings with and received all necessary approvals from this 

authority to sign purchase agreements and accept deposits from prospective buyers for the Lots 
and villas contained therein (hereinafter referred to as “Lots” or “Units”).  The Interstate Land 

http://www.cfpb.gov/ILSA
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Sales Full Disclosure Act provides that a contract for the purchase of the cooperative interests 
in realty may be rescinded by the Purchaser within the following time frame: 

 
8. The following is a brief description of the cooperative interests in realty being offered for sale 

(include total number of units being offered for sale, if known, and briefly describe the property 
that will be commonly owned and/or maintained): 
 
Capitalized terms used but not otherwise defined herein shall have the meanings ascribed in the 
Governing Documents as further described hereinbelow. 
 
Description of the Subdivision.  Bay Creek at Cape Charles (referred to hereafter as “Bay 
Creek” or the “Subdivision”) is a residential Subdivision located in Northampton County, 
Virginia.  Bay Creek is a 1,730-acre golf and marina residential planned community.  The address 
of the Subdivision is 3335 Stone Road, Cape Charles, VA 23310.  Bay Creek is being developed 
by Bay Creek Development, LLC, a Virginia limited liability company (the “Offeror” or 
“Developer”). 
 
The prior Developer of this Subdivision was Bay Creek South, LLC, from which many lots and 
condominiums were sold.  Bay Creek South, LLC went through a significant restructuring in 
2019 to bring additional investment into Bay Creek.  The resulting entity that is now the owner 
of the lots in Bay Creek is Bay Creek Development, LLC who owns the property comprising the 
lots, and the former developer, Bay Creek South, LLC, is simply one of its members. 

Pursuant to Federal law, the purchaser of a cooperative interest in real property 
has the right to rescind the contract or agreement of sale for a period of seven 
(7) days following the signing of the contract or agreement and receipt of the 
required federal property report or two (2) years from the date of signing if the 
purchaser does not receive a property report prepared pursuant to the Rules 
and Regulations of the Bureau of Consumer Financial Protection.  Federal law 
requires the following notice to prospective purchasers: 
 
YOU HAVE THE OPTION TO CANCEL YOUR CONTRACT OR 
AGREEMENT OF SALE BY NOTICE TO THE SELLER UNTIL 
MIDNIGHT OF THE SEVENTH (7th) CALENDAR DAY FOLLOWING THE 
SIGNING OF THE CONTRACT OR AGREEMENT.  WRITTEN NOTICE 
OF CANCELLATION MUST BE PERSONALLY DELIVERED OR SENT 
BY CERTIFIED MAIL OR NATIONALLY RECOGNIZED OVERNIGHT 
COURIER SERVICE DEPOSITED BY MIDNIGHT OF THE SEVENTH (7th) 
CALENDAR DAY FOLLOWING THE SIGNING OF THE CONTRACT OR 
AGREEMENT, TO THE SELLER AT:  
 

Bay Creek Development, LLC 
3335 Stone Road 

Cape Charles, VA 23310 
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Bay Creek is registered under the federal Interstate Land Sales Full Disclosure Act (the “Act”) 
with the Consumer Financial Protection Bureau (“CFPB”).  Prospective purchasers from New 
York will receive a copy of the detailed federal Property Report prepared pursuant to the Act in 
addition to this CPS-12 Application.   
 
The Offeror is currently offering ninety-three (93) single-family lots and eighteen (18) villas to 
be constructed on villa lots for a total of one hundred forty-eight (111) lots (“Lots” or “Villa 
Lots” and collectively as “Lots”) in Bay Creek.  It is estimated that this Subdivision may 
eventually contain somewhat less than one thousand (1,000) Lots, however, such number is 
subject to change as development of the Subdivision progresses.  The Offeror will add additional 
Lots to this CPS-12 Application as Lots are added to the registration with the CFPB which will 
occur in the ordinary course as development progresses.  
 
The Subdivision consists of many sections (“Neighborhood(s)”) which include the Lots as well 
as multi-family homes and condominiums which have been sold pursuant to an exemption under 
the federal Act.  No condominiums are included in the present offering.  If condominium units 
are offered to New York Purchasers in the future, such would require a separate filing with the 
New York Department of Law.   
 
The existing neighborhoods include: Bayside Village, Plantation Pointe, Heron Pointe, and 
Palmer Lake Villas.  The single-family Lots are located within Bayside Village, Plantation 
Pointe, and Heron Pointe.  The Villa Lots upon which villas (“Villas”) will be constructed are 
located within the Fairways III section of Bay Creek, which was originally a condominium 
section of Bay Creek.  The Villas are in their own separate neighborhood, designated as the 
Palmer Lake Villas Neighborhood.   
 
The plats for all the single-family Lots in the Subdivision have been recorded except for Lots 60-
104 in Bayside Village which are still in preliminary form.  Such plats will be recorded prior to 
the Lots being sold.  The plat for the initial twenty (20) of the thirty (30) Villa Lots in the Palmer 
Lake Villas Neighborhood has been recorded.  Such plat is entitled Fairways III.  The preliminary 
plat for the remaining ten (10) Villa Lots in Palmer Lake Villas has not yet been finally approved 
or recorded but will be approved and recorded prior to closings on any Villas on such Lots.  Note: 
The Offeror may sell pursuant to the Act from a preliminary plat provided closings cannot occur 
under local law until the plat has been recorded. 
 
The Lots included in this CPS-12 Application consist of the one hundred eleven (111) Lots 
described below: 
 

Neighborhood Lot Numbers  Total  

Bayside Village (platted) 8-15, 23, 25, 27-30, 38, 51-101, 103, 106-
110 

72 

Plantation Pointe  1, 5, 15, 16, 22, 23, 24, 29, 33, 36, 37, 39, 
45, 46, 47, 48, 49, 51, 52, 53 

20 

Heron Pointe 18 1 
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Neighborhood Lot Numbers  Total  

Palmer Lake Villas (platted) 6A, 7A, 13A, 14A and 6B, 7B, 13B and 
14B 

8 

Palmer Lake Villas (unplatted) 1A-5A and 1B-5B 10 

Total Lots  111 

 
Lots are continually being sold and the inventory will change on a regular basis. A current 
inventory of available Lots can be obtained from the Sales Center for Bay Creek.  The Schedule 
of Offering Prices and Related Information attached to this Application contains an updated list 
of available Lots as of the date of submission of this CPS-12 Application.   
   
The Subdivision is part of a Planned Unit Development (“PUD”) as enacted by the Town of Cape 
Charles, Virginia.  The PUD allows for residential, multi-family, specialty, and commercial 
development.  The decision to add additional Lots to the Subdivision will be determined by the 
Offeror based upon market conditions.  Other than as specifically provided for in this CPS-12 
Application, the Offeror is not contractually obligated to add additional Lots to the Subdivision 
and will do so only as market conditions and the sales pace of Lots evolve. 
 
A true, complete, and accurate copy of the legal description of the cooperative interest in realty as 
Exhibit 1.1 and plats of the Lots being offered for sale is annexed hereto as Exhibit 1.2.  The 
plats in Bay Creek are recorded in Northampton County, Virginia.  All Lots will be shown on a 
recorded plat prior to conveyance. 
 
This CPS-12 Application is only intended to make certain disclosures regarding the Lots. 
Purchasers are advised to read and review the federal Property Report filed with the CFPB prior 
to purchasing a Lot.  Federal Law requires that Purchasers receive the federal Property Report 
prior to signing a contract to purchase a Lot and such Purchasers have a seven (7) day right to 
cancel the contract after such signing.  If a Purchaser does not receive the federal Property Report 
prior to signing a contract, the Purchaser has a right of cancellation for two (2) years from the 
date the contract is signed.   The term “Purchaser” or “Owner” as used herein refers only to the 
Purchaser and Owner of a Lot.  
  
Pricing and Related Information. A schedule of the offering prices for the cooperative interests 
in realty (“Lots”), together with related information, is annexed hereto as Exhibit 2.  
  
Method of Sale. Purchasers will enter into a contract (“Purchase Agreement”) with the Offeror 
to purchase one of the available single-family Lots in Bay Creek.  Purchasers of a Villa in the 
Palmer Lake Villas Neighborhood of Bay Creek will enter into a contract with Offeror and/or a 
pre-selected builder to purchase one of the available Villas in the Palmer Lake Villas 
Neighborhood.  Purchasers shall receive a copy of the CFPB-approved Property Report and shall 
be afforded the seven (7) day right of rescission afforded under federal law.  New York 
Purchasers shall also receive a copy of this CPS-12 Application, as amended, prior to sale. 
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At the time of execution of a Purchase Agreement, Purchasers will provide an earnest money 
deposit (“Deposit”) in an amount specified in the Purchase Agreement.  The Deposit is non-
refundable other than the seven (7) day right of rescission afforded under federal law.  The 
balance of the purchase price together with various closing (“Closing”) costs and fees are due at 
Closing, at which time title is transferred to Purchaser. 
 
Settlement or Closing on a single-family Lot shall typically take place within sixty (60) days 
from the date of the Purchase Agreement, but in any event, Settlement shall take place no later 
than one hundred eighty (180) days from the date the Purchaser signs the Purchase Agreement.  
If Closing does not occur on or before the Settlement Date, Offeror may at sole option and as set 
forth in the Purchase Agreement, either terminate the Agreement or extend contract terms.  
Settlement on a Palmer Lake Villas Villa will occur once the Villa is completed pursuant to the 
terms of a Villa Purchase Agreement. 
 
Default. In the event that Settlement on a single-family Lot does not occur within fifteen (15) 
calendar days following the Settlement Date and Seller has not agreed to an extension of the 
contract terms, time being of the essence, Purchaser shall be deemed to be in breach of the 
Agreement and Seller shall have the right to terminate the Agreement and retain the Deposit in 
addition to any other rights or remedies which Seller may have.  Each party shall pay its own 
customary costs and fees, including legal fees incurred.  The risk of loss or damage to the Lot by 
any casualty is assumed by Seller until Settlement.  For Purchasers of a Villa, if Seller or 
Purchaser defaults under the Agreement, the defaulting party, in addition to all other remedies 
available at law or in equity, shall be liable for various fees and expenses set forth in the Purchase 
Agreement and for any damages and all expenses incurred by non-defaulting party, payment of 
a real estate broker’s fee as the result of a transaction relating to the property which occurs 
subsequent to a default under the Agreement shall not relieve the defaulting party of liability for 
the fee of Listing Company in this transaction and for any damages and expenses incurred by the 
non-defaulting party, in any action brought by Seller, Purchaser, Listing Company or Selling 
Company under the Purchase Agreement or growing out of the transaction, including, without 
limitation, a suit to secure the release of any earnest money deposit that the other principal to the 
transaction has refused to authorize, the prevailing party in such action shall be entitled to receive 
from the non-prevailing party or parties, jointly and severally, in addition to any other damages 
or awards, reasonable attorneys’ fees and costs expended or incurred in prosecuting or defending 
such action.  Seller and Purchaser acknowledge and agree that Listing Company and Selling 
Company are intended third-party beneficiaries of the Purchase Agreement as to any 
commissions due to them as a result of the transactions contemplated by the Purchase Agreement.  
All Purchasers should carefully review their contract and other sales documents with 
counsel to determine what rights the Offeror has against a Purchaser who defaults.  If 
Purchaser obtains financing, such documents will be from a lender and should be equally 
reviewed with scrutiny. 
 
Building on the Lots. Purchasers of a single-family Lot will have the option to select a Bay Creek 
preferred builder to construct a home on their Lot.  If Purchasers choose to hire a contractor who 
is not enrolled as a preferred builder for the specific Neighborhood, then the Purchaser may be 
required to obtain Offeror’s approval to use a non-approved builder.  Purchasers of a Villa will 
purchase from the Offeror or a builder who is building such dwellings.  All prospective 
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Purchasers of a Lot in Bay Creek will also be required to purchase and maintain membership in 
Bay Creek Resort & Club. 
 
Title. Purchasers will obtain fee simple title through a warranty deed.  Offeror intends to deliver 
a warranty deed to Purchaser at the time of Closing pursuant to the terms of the Purchase 
Agreement, free and clear of liens and encumbrances, except: (a) the easements, covenants, 
conditions and restrictions, if any, shown on the Subdivision plat of the Lot; (b) such other 
declarations, covenants, conditions, restrictions and easements, if any, appearing of record and 
constituting constructive notice; (c) such other minor defects in title which do not materially 
impair the marketability of the Lot or the insurability of title thereto, and (d) real estate taxes not 
yet due and payable.   
 
The property comprising the Subdivision is not encumbered with any blanket monetary 
encumbrances; therefore there are no applicable release provisions.  Title will be conveyed to 
Purchasers free and clear of liens and encumbrances.  Purchaser is encouraged to carefully review 
the title opinion affecting their Lot with an appropriate professional prior to Closing to determine 
any other liens which may affect Lots in the Subdivision. 
 
The Association.  
 
Master Association. The Bay Creek at Cape Charles Community Association Inc. (the “Master 
Association”) has been formed and is operating.  The purpose of the Master Association is to 
oversee the overall administration, maintenance, and preservation of Bay Creek at Cape Charles 
as a master planned community. Accordingly, the Master Association is responsible for the 
management, maintenance, operation, and control of the common areas.  The Master Association 
was established when the Offeror recorded the Declaration of Covenants, Conditions, and 
Restrictions.  The Declaration is implemented and enforced through a Board of Directors. 
 
Control over the common areas and facilities shall be transferred to the Master Association at the 
expiration of the Offeror’s control period.  Control of the recreational facilities has been 
transferred to the Master Association. 
 
All Owners who purchase a homesite or villa within any section of Bay Creek are members of 
the Master Association.  Membership in the Master Association is mandatory.  As members of 
the Master Association, all Owners will be required to pay assessments to the Master Association, 
as further described in the “Assessments” section of this CPS-12 Application.  Additionally, the 
Master Association may levy Special Assessments and Specific Assessments against all 
members.  Special Assessments will be used to pay for expenses that were not budgeted for, 
while Specific Assessments may be levied against specific lots to cover the costs of providing 
services upon request, to cover the costs to bring the lots in compliance with the governing 
documents, or to cover the cost to bring a Neighborhood into compliance with the governing 
documents. 
 
Palmer Lake Villas and Fairways Neighborhood Associations. The Villas in Palmer Lake Villas 
will have their own separate Neighborhood Association known as the Palmer Lake Villas 
Property Owners Association, Inc. (the “PLV Association”).  This is established pursuant to the 
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Declaration of Covenants, Conditions and Restrictions for Palmer Lake Villas.  Owners of a Villa 
in Palmer Lake Villas will be members of the PLV Association.  The Palmer Lake Villas are also 
within the Fairways Neighborhood of condominiums and the members of the PLV Association 
are responsible for their share of the Common Expenses of the Fairways Neighborhood that are 
attributable to the common areas serving both.  The Palmer Lake Villas Neighborhood also has 
its own separate set of Architectural Guidelines.  Owners of property in Palmer Lake Villas are 
subject to the Master Declaration, the Fairways Declaration and the PLV Declaration.  The PLV 
Association shall be responsible for, among other things, landscape maintenance, entry feature 
maintenance and exterior maintenance of the Palmer Lake Villas, and provides for insurance of 
contents, including flood, and any desired personal liability insurance.   
 
Architectural Control. The Master Association does hold architectural control over the 
Subdivision through the Architectural Review Committee and the PLV Association has 
additional architectural guidelines applicable to Palmer Lake Villas. 
 
There are no functions or services that the Offeror provides at this time at no charge for which 
the Master Association may be required to assume responsibility in the future.  The current level 
of assessments, fees, and charges are sufficient for the Master Association to meet its present or 
planned financial obligations, including operating costs, maintenance and repair costs and 
reserves for replacement. 
 
Restrictive Covenants. The Lots and the Subdivision are subject to the following “Restrictive 
Covenants,” all as may be amended from time to time in accordance with the terms therein.  
 
Master Declaration. The Declaration of Covenants, Conditions, and Restrictions for Bay Creek 
at Cape Charles (the “Declaration” or “Master Declaration”) has been recorded and numerous 
amendments and supplements thereto have also been recorded.  The Declaration provides for the 
creation of the Master Association which will be responsible for the maintenance and 
administration of the common property within Bay Creek and shall be charged with the 
enforcement of the Declaration, as amended, through its Board of Directors.  The Declaration 
also provides for the creation of Neighborhoods which may be subject to additional covenants 
that will all fall under the umbrella of the Master Association.  These include condominiums that 
have been created through condominium Declarations and the Declaration for the Fairway Villas 
which has its own separate sub-association and the new Neighborhood added herein known as 
the Palmer Lake Villas Neighborhood.  The Declaration, as amended, contains the restrictive 
covenants that set forth a Purchaser’s rights and obligations as a Lot Owner.  Certain provisions 
of the Declaration will be discussed in the paragraphs below.  However, this discussion will only 
highlight certain areas and should not be a substitute for a careful study of the Declaration by 
Purchaser.   

• The Declaration provides for the establishment of community-wide standards with 
respect to development within Bay Creek.  These community-wide standards are 
established to provide for the general plan of development for the property subjected 
to the Declaration and to provide a framework of affirmative and negative covenants, 
easements, and restrictions that govern such property.  Within that framework, the 
Board of the Association and the members have the ability to respond to unforeseen 
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problems and changes in circumstances, conditions, needs, desires, trends, and 
technology and establishes procedures for modifying and expanding the initial 
Restrictions and Rules governing Bay Creek. 

• Architecture and Landscaping. No structures shall be erected without the approval of 
the architectural review committee.  All dwellings shall be designed by and 
constructed in accordance with the plans and specifications of a licensed architect.   

• Maintenance and Repair. The Declaration provides that each Owner shall maintain 
and landscape any common area or public right-of-way that is between their boundary 
and any wall, fence, or curb within 10 feet of the boundary; provided that there is no 
removal of trees, shrubs, or other vegetation without prior approval. 

• Lakefront and pond front Lots. Each Owner of a lake-fronting or pond-fronting Unit, 
whether or not such Unit is adjacent to the golf course, shall maintain such Owner’s 
Unit to the water’s edge of the lake or pond, as it may vary from time to time.  
Declarant or the Association, acting in its sole discretion, shall resolve any disputes 
regarding the location of the water’s edge of the lake or pond, and such determination 
shall be final and binding. 

• Enforcement. The Declaration provides for enforcement rights unto the Association.   

• Membership. The Declaration provides that each Owner of property in Bay Creek 
shall be a member of the Association.  Lot Owners and Unit Owners for 
condominiums shall each be entitled to one vote for each Lot or Unit owned and shall 
be considered Class A Members of the Association.  The Class B Member is Bay 
Creek Development, LLC by virtue of an assignment of Declarant’s rights.   

• Neighborhoods. The Declaration provides for the creation of Neighborhoods and 
Neighborhood Committees or Associations that may request that the Association 
provide a higher level of service than that which the Association generally provides 
to all Neighborhoods or may request that the Association provide special services for 
the benefit of Units in such Neighborhood.  Upon the affirmative vote, written 
consent, or a combination thereof; of Owners of a majority of the Units within the 
Neighborhood, the Association shall provide the requested services.  

• Association Responsibilities. The Declaration provides for the responsibilities of the 
Association and provides a mechanism as to when the Declarant as the Class B 
Member’s right to appoint the Board of Directors of the Association shall terminate 
which is considered the Control Period.   

• Insurance. The Declaration imposes obligations upon the Association to maintain 
certain levels of insurance.   

• Base Assessments. The Declaration provides the right of the Association to assess Lot 
Owners and Unit Owners to a Base Assessment applied equally to all Owners to fund 
the Common Expenses of the Association as such Common Expenses are defined 
therein.  This provides for the creation of an annual budget by the Board.   

• Neighborhood Assessments. The Declaration further provides for the right of the 
Association to assess Neighborhood Assessments covering the estimated 
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Neighborhood Expenses for each Neighborhood on whose behalf Neighborhood 
Expenses are expected to be incurred during the coming year.   

• Other Budgetary Responsibility. The Association shall also budget for necessary 
reserves and may impose Special Assessments, Specific Assessments and assess 
pursuant to the budgeting process sufficient funds for the Common Expenses and 
Neighborhood Expenses.  The Declaration also sets forth the responsibility of the 
Developer with respect to assessments and deficits. 

• Lien Rights. The Declaration provides a lien mechanism to enforce the obligation of 
Lot and Unit Owners to pay their assessments. 

• Reservation of Rights. The Declaration provides for the reservation of certain rights 
unto the Developer to modify and expand the Community and to impose additional 
restrictions, easements, and covenants upon the property. 

• Easements. The Declaration imposes certain easements upon the property to facilitate 
the development of same and to provide for the administration of the property by the 
Association.  Easements include drainage and water flowage easements, golf course 
easements and others that should be reviewed by prospective Purchasers.   

• Private Amenities. The Declaration provides for the creation of Private Amenities 
such as the Club as described further below.   

• The Declaration provides a listing of restrictions with respect to the use of the property 
within Bay Creek.  These include but are not limited to: 

o The properties shall be used for residential purposes only. 
o There are parking restrictions. 
o Pets such as dogs, cats, or other usual and common household pets may be 

permitted.  Purchasers should refer to the Declarations for number of pets 
permitted and weight restrictions.  Raising or breeding for commercial 
purposes is prohibited. 

o Any activity that emits foul or obnoxious odors is prohibited. 
o There are restrictions with respect to certain activities and a number of 

activities are prohibited.  A thorough review of such restrictions is encouraged 
to understand permissible uses of your Lot or Unit.   

o All leases shall be in writing.  The Board may require a minimum lease term, 
which may vary from Neighborhood to Neighborhood.  Each Owner shall use 
a leasing company that satisfies the Board of the Community Association.  
The leasing company shall provide the Board with the lease within ten (10) 
days from its execution.   

The original Declaration, as amended, shall be referred to as the “Master Declaration.” 
 
Declaration for Palmer Lake Villas. The Offeror has also prepared the Declaration of Covenants, 
Conditions and Restrictions for Palmer Lake Villas (“PLV Declaration”).  The PLV Declaration 
has not been recorded but shall be recorded prior to the sale of the first Villa in this Neighborhood 
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of Bay Creek.  The Palmer Lake Villas are within the Fairways Neighborhood and are subject to 
assessments to the Fairways Neighborhood Association for their share of the costs of 
maintenance of the common property within the Fairways Neighborhood in addition to the 
assessments for the Villas.   
 
The PLV Declaration provides for the creation of the Palmer Lake Villas Owners Association 
(“PLV Association”).  The PLV Association shall be responsible for the administration of the 
common property of this Neighborhood.  The property within the Palmer Lake Villas 
Neighborhood are part of the Bay Creek at Cape Charles planned Community and are subject to 
and bound by the Amended Master Declaration, the Fairways Declaration, this Declaration, and 
all amendments thereto, including the obligations to (1) pay all master association assessments 
which are in addition to the assessments provided for in the PLV Declaration; (2) abide by the 
architectural review and land restrictions thereunder, including but not limited to the provisions 
of the residential design standards of the Villas, and (3) comply with the terms of all additional 
master governing documents. 
 
The PLV Declaration provides for additional Villas Guidelines and the imposition of additional 
Villa Architectural Standards.  It provides for voting rights unto the PLV Association which 
contains similar provisions to those in the Master Declaration.  The Association shall have 
expanded maintenance responsibilities, including the responsibility for the exterior maintenance 
of the Villas.  Lawn maintenance, as more particularly described in the Villas Landscape 
Guidelines, will be provided by the Association for all PLV Lots unless the Declarant, by a 
supplemental declaration, excludes any such Lots from receiving lawn maintenance.  The cost of 
Lawn Maintenance, including irrigation, for each Lot will be included in the Base Assessments 
due to the PLV Association.  Pursuant to the PLV Declaration, each Lot Owner covenants and 
agrees to pay to the PLV Association the following assessments, as applicable (collectively the 
“Assessments”): 1) Base Assessments; 2) Special Assessments; 3) Specific Assessments; 4) 
Insurance Assessments; and 5) Working Capital Assessments.  Such Assessments are in addition 
to the Assessments due under the Master Declaration and the Fairways Declaration, each as may 
be amended.  
  
There are many additional provisions of the PLV Declaration, including provisions for 
enforcement, easements, liens and more.  The Purchaser of a Villa in the Palmer Lake Villas 
Neighborhood should review the PLV Declaration in its entirety. 
 
New Declaration and Association contemplated for Future Development. Notwithstanding 
anything above, the Offeror intends to form a new association for the management and operation 
of additional sections within Bay Creek to be developed in the future.  It is intended that this will 
be accomplished through the recordation of an additional declaration.  If such additional 
association is created and affects Lots that are the subject of this CPS-12 Application, the CFPB 
Property Report will be amended and this Application will be amended.  If a new CFPB Property 
Report is required, then the Offeror will file for a new CPS-12 Application for such new section.  
In any event, such new association has not been formed and is not a part of this Application.   
 
Recreational Facilities.  Bay Creek offers separate recreational amenities to “Homesite Owners” 
and “Condominium Unit Owners.”  Purchasers who select a Lot in any neighborhood in Bay 
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Creek (“Homesite Owners”) will have access to two (2) tennis courts and one (1) swimming 
pool.  Both tennis courts and the swimming pool are complete but may undergo ongoing 
maintenance.  The tennis courts and the swimming pool will be available only to Homesite 
Owners, their families, and guests.  Since Bay Creek has condominiums, some facilities have 
been constructed solely for the use of the Condominium Unit Owners and such facilities are not 
available to Owners in other neighborhoods of the Community. 
 
Bay Creek is also situated among twenty-seven (27) holes of golf designed by Arnold Palmer 
and Jack Nicklaus which meander through the property.  Owners will have access to golf only 
through membership in the Bay Creek Resort & Club (the “Club”) as described below.  The Club 
is owned and operated by Bay Creek Resorts, LLC (the “Club Owner”) which is an affiliate of 
the Offeror; however, the Club Owner and the ownership of the Club facilities may be sold to a 
third-party in the future.  Notwithstanding the right of the Club Owner to do so, there are no 
current plans to sell the Club.  The Club is a semi-private membership, resort club located within 
Bay Creek.  Use of the facilities of the Club is limited to Owners and resort guests who rent units 
from the rental program operated at Bay Creek. 
   
Membership in the Club is now being required for all Purchasers of a Lot or home in Bay Creek 
and such membership must be maintained in accordance with the Club Membership Documents.  
Such a requirement has been established to ensure a stable source of revenue for the Club and 
further the sustainability and long-term success of the Club, which is an integral part of the 
Community.  Existing Owners that do not have a membership in the Club are being offered 
incentives to obtain and maintain a Club Membership. 
 
When a purchase is made on a Lot or a home in Bay Creek, Purchaser must apply for membership 
in the Club.  The Club Owner is offering two (2) types of membership in the Club: Golf 
Membership and Sports Membership.  The initiation fee for a Golf Membership is currently set 
at $20,000.00 and a Sports Membership has an initiation fee of $10,000.00.  Members have an 
option to pay either a refundable membership deposit or non-refundable initiation fee (which is 
less than the refundable membership deposit) to acquire the membership.  In the case of a 
refundable membership, the membership deposit actually paid for membership will be refunded 
after resignation and reissuance of the membership (less a 20% transfer fee for memberships 
acquired after January 1, 2020).   
 
Each person who desires to become a member must mail or deliver to the Membership Office a 
fully completed and signed Membership Agreement, along with a check for the required 
membership deposit or initiation fee.  In the event the Application is not acted upon favorably, 
the membership deposit or initiation fee will be fully refunded, without interest.  In such an event, 
a prospective Purchaser’s Purchase Agreement would be cancelled, and their earnest money 
deposit would be refunded in full. 
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Annual dues for the classes of Membership as of 2020 are as follows: 
 

Category Monthly Annual 

Sport $105.00* $1,260.00* 

Golf $350.00* $4,200.00* 

*The Dues numbers provided are for family memberships.  There may be a lower rate for 
individuals and others as set forth in the Club Membership Documents. 
 
Purchasers should carefully review the Club Membership Documents for a complete description 
of the memberships offered.  Such obligations and privileges may change from time to time in 
the sole discretion of the Club Owner.  Additional information is available to prospective 
Purchasers at the following website address that is available to members: 
https://baycreek.net/members.  
 
Currently, the facilities offered through the Club include: 

• 18-hole Arnold Palmer Signature golf course and 9-hole Jack Nicklaus Signature golf 
course.  These courses have been designed with tee placements that will be a challenge 
to the low handicapper while creating an enjoyable golfing experience for all levels of 
players.  The golf courses at Bay Creek Resort & Club are the focal point of the Club and 
the Bay Creek at Cape Charles community as they wind through the residential 
neighborhoods and villages. 

• Golf practice facilities. An outstanding practice facility including a driving range, a 
practice chipping area, and a putting green located adjacent to the Golf Clubhouse. 

• Golf Clubhouse. The Golf Clubhouse includes the Coach House Tavern and the Golf Pro 
Shop.  A future members’ lounge is planned, although the Offeror is not contractually 
obligated to complete this; and, 

• The Bay Creek Life Center. This includes two outdoor pools, a children’s aquatic play 
area, and a state-of-the-art fitness facility overlooking the pools.  A future kid’s camp 
facility is planned to be within this facility, however again, there is no contractual 
obligation on the part of the Offeror to complete the same. 

The Offeror may construct additional amenities (“Proposed Facilities”) for the Subdivision as the 
Community evolves.  Proposed Facilities may include: 

• The Beach Club. A beach club to be built on the Chesapeake Bay is anticipated to have a 
bar and grille, event lawn, bathrooms, showers and changing rooms. 

• BaseCamp. BaseCamp is a place where it is anticipated the Club will offer (i) kayaks and 
standup paddleboards dock/rack; (ii) Nature, Art & Nutrition Center; and (iii) trail 
systems to be established throughout the property; and, 

• Racquet Facilities. These are planned to include two (2) pickleball courts. 

https://baycreek.net/members
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THE PROPOSED FACILITIES ARE MERELY PROPOSED AND NEITHER THE 
OFFEROR NOR THE CLUB OWNER ARE CONTRACTUALLY OBLIGATED TO 
COMPLETE THEM.  PURCHASER SHOULD NOT PURCHASE A LOT OR HOME IN 
BAY CREEK UPON THE ANTICIPATED COMPLETION OF SUCH ADDITIONAL 
FACILITIES. 
 
The golf facilities, Golf Clubhouse and Bay Creek Life Center are completed.  Various 
renovations to such facilities are anticipated to be completed by 2021.  Construction of the Beach 
Club is also anticipated to be completed in 2021; however, the Offeror is not contractually 
obligated to do so.  The construction of the Beach Club and renovations of other Club Facilities 
will be subject to obtaining the necessary approvals and permits, as well as delays due to severe 
weather or unforeseen casualty.  There is no set time frame for the construction of the other 
proposed facilities and no contractual guarantees of their completion.  Purchasers should 
carefully consider their purchase if it is based upon the existence of such proposed facilities.     
 
The tennis courts and Community swimming pool that have been built for use by Owners are 
maintained by the Community Association.  All Owners will pay for the maintenance of the 
recreational amenities through the regular assessments due to the Association.  The Club Owner 
will operate and maintain the Club and its facilities.  Control of the recreational facilities (tennis 
courts and Community swimming pool) has been transferred to the Community Association.  The 
Club is owned by the Club Owner who is currently an affiliate of the Offeror, however, the Club 
Owner could sell the Club in the future.  As such, the Offeror cannot guarantee the continued 
availability of the golf courses or the Club or that a new Owner will not change aspects in the 
future. 
 
The tennis courts and swimming pool that have been built for use by Owners will be available 
only to Owners, their families, and guests as well as guests of the Resort.  Bay Creek Club is a 
private membership club and Owners will have access to Club facilities only if membership is 
acquired in the Club.  Membership is required for all new Owners.  Owners must apply for and 
be approved for membership.  Owners will not have automatic membership in the Club because 
of purchasing property in Bay Creek.  Resort guests are also allowed to use the Club Facilities 
which may limit the use by its members.  Homesite Owners who are not current in the payment 
of their Association or Club assessments may be denied access to the recreational facilities for 
themselves and their guests. 
 
Assessments.  Each Purchaser, by acceptance of a deed for the purchase of a Lot, agrees and 
shall be obligated to pay any assessments levied by the Association.  Failure of a Lot Owner to 
pay any such assessments when due will result in the imposition of liens against such Owner’s 
Lot and any improvements on it, plus any accrued interest and other fees. 
 
The Master Association will levy base assessments (“Base Assessment”) equally against all 
homesites and units based on a budget prepared by its Board of Directors.  The Base Assessments 
will be used to pay the common expenses for the upcoming year.  The Annual Base Assessment 
for the calendar year 2020 is $1,908.00 payable in monthly installments of $159.00 on the first 
of each month plus a landscape maintenance fee.  The Annual Base Assessment is subject to 
increase.   
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The Master Association shall also prepare a separate budget for the expenses of the 
Neighborhoods (“Neighborhood Assessment(s)”) on whose behalf expenses are expected to be 
incurred.  The Master Association is authorized to levy Neighborhood Assessments equally 
among all units in the Neighborhood.  Currently, landscape assessments are charged to Owners 
of Lots and homes in Bayside Village in the amount of $75.00 (Lots 1-116) or $100.00 (Lots 
117-179).  Owners in Bayside Village will pay the Base Assessment and the landscape 
assessments applicable to their Lot. 
 
Upon the Closing of the initial sale, all Purchasers shall pay a working capital contribution to the 
Association (“Working Capital Assessment”).  The amount of the initial contribution is the 
equivalent of three (3) months-worth of current Base Assessments of the Association under the 
Master Declaration plus any Neighborhood Working Capital Assessments.  Neighborhood 
Working Capital Assessments may vary, and it is contemplated that the Working Capital 
Assessment for Purchasers of the Villas in the Palmer Lakes Villas Neighborhood will be four 
(4) months of the current Base Assessments of the Palmer Lake Villas Neighborhood 
Association. 
 
The Base Assessments and required capital contribution for Owners of the Villas in Palmer Lake 
Villas are as follows: 
 

Association Monthly Annual Capital Contribution 
due at Closing 

Bay Creek Master 
Association 

$159.00 $1,908.00 $477.00 

Fairway Neighborhood 
Association* 

$58.00 $696.00 $174.00 

Palmer Lake Villas 
Neighborhood Association 

$350.00 $6,804.00 $1,050.00 

TOTALS $567.00 $6,804.00 $1,701.00 

*The Palmer Lake Villas Neighborhood is within the Fairway Neighborhood and is paying its 
proportionate share of common area maintenance pursuant to an agreement between the two 
Associations.  The obligation for the payment of Assessments to the Fairway Neighborhood 
Association runs with the land and is a continuing obligation of the members of the Palmer Lake 
Villas Neighborhood Association. 
 
Homes constructed on privately-owned Lots within Bay Creek are subject to a three percent (3%) 
Builder’s Guild Fee, payable to Bay Creek Realty and a one percent (1%) Marketing Fee payable 
to the Offeror at the completion of construction of the dwelling and issuance of a Certificate of 
Occupancy.  The Builder’s Guild Fee and the Marketing Fee will be calculated based on the final 
construction price of the home less the purchase price of the Lot. 
 
THIS CPS-12 APPLICATION IS BEING GIVEN TO PURCHASERS OF LOTS AS 
REQUIRED BY NEW YORK LAW.  THE DISCLOSURES PROVIDED HEREIN ARE NOT 
A SUBSTITUTE FOR THE DETAILED DISCLOSURES PROVIDED IN THE FEDERAL 
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PROPERTY REPORT AS ACCEPTED BY THE CONSUMER FINANCIAL PROTECTION 
BUREAU.  ALL PROSPECTIVE PURCHASERS SHOULD READ THE PROPERTY 
REPORT AND THE GOVERNING DOCUMENTS CAREFULLY TO GARNER A FULL 
UNDERSTANDING OF THE RIGHTS, OBLIGATIONS AND RESTRICTIONS IMPOSED 
UPON LOT OWNERS. 
 

9. A schedule of the offering prices for the cooperative interests in realty, together with related 
information, is annexed hereto as Exhibit 2. 
 

10. The cooperative interests in realty are: 
 
✔   (a) in existence, currently operating, and available for immediate occupancy/use to 
Offerees.  As of the date of this Application, there are approximately two hundred fifty (250) 
dwellings completed in Bay Creek.  Some are utilized as primary homes, some as second homes 
and the condominiums are used as primary homes and seasonal rentals.  The 2020 Operating 
Budgets for the Master Association and the Palmer Lake Villas Association (“Budgets”) which 
are the two Associations assessing the Lots in this Application are annexed hereto as Exhibit 3.1. 
A copy of the Financial Statements for the Master Association for the year ending December 31, 
2019 which is attached hereto as Exhibit 3.2.  Full control of the Master Association was turned 
over to its members on December 31, 2020. The PLV Owners Association encompasses property 
that is on the land of the Fairways Association, a portion of which was changed from 
condominium use (the originally planned use for property in Fairways Neighborhood to the new 
Palmer Lake Villas homes.  Pursuant to an Agreement between the Fairway Association and the 
Palmer Lake Villas Association, members of the Palmer Lake Villas Association pay a fee of  
fifty-eight dollars ($58.00) per month for their share of the road and landscape maintenance.  
Control has been transferred to the Fairways Association and the Neighborhood is completely 
sold out.  The PLV Owners Association is newly formed and does not have any operating 
experience to date.  As a consequence, no financial statements are available.  None of the villas 
have been completed to date.  The budgets supplied in Exhibit 3, and/or notations therein, 
together with the Schedule attached as Exhibit 2, prominently explain what ongoing financial 
obligations Offerees may incur by purchasing an interest in the cooperative interest in realty 
being offered for sale. 
 
-- or – 
 
  (b) not yet available for immediate occupancy/use by the Offerees and not yet fully 
operational. 
 

11. True, complete, current and accurate copies of the Governing Documents of the cooperative 
interests in realty being offered for sale are annexed hereto as Exhibit 4 (e.g., condominium 
declaration, corporate bylaws, form of lease, form occupancy license, etc.).  These include: 

• 4.1. Bay Creek at Cape Charles Community Association, Inc. Governing Documents 

• 4.2. Fairways Neighborhood Association Governing Documents 
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• 4.3. Palmer Lake Villas Association Governing Documents 

• 4.4. Bayside Village Developer Lot Purchase Agreement 

• 4.5. Palmer Lake Villas New Contract of Purchase 
 

12. The Offeror acknowledges that any down payments, deposits or advances of money that it 
accepts, or that any of its employees or agents accept on its behalf while conducting offering or 
sales activity within the State of New York, are governed by New York General Business Law 
§§ 352-e(2-b) and 352-h.  The Offeror will hold all deposits from New York Purchasers in escrow 
until disbursed in accordance with the New York Escrow Agreement which has been created to 
comply with the requirements of New York law as set forth in section 13, below.  
 

13. The Offeror further acknowledges that it is required to comply with the applicable escrow 
account regulations (including, i.e., those set forth in 13 NYCRR §§ 18.3(p), 20.3(o), 21.3(l), 
22.3(k), 23.3(q), 24.3(m), or 25.3(l)) for any down payments, deposits or advances of money 
that it accepts, or that any of its employees or agents accept on its behalf, in connection with 
any offering or sales activity that occurs within the State of New York, unless an exemption 
has been requested by the Offeror and granted by the Department of Law. Attached as Exhibit 
5.1 is a copy of the form of the New York Contract Amendment which will be a part of the 
Purchase Contract and which sets forth the various rights to which New York Purchasers are 
afforded pursuant to this CPS-12 Application, including terms of the Escrow Agreement and 
their concurrent rescission rights. Attached hereto as Exhibit 5.2. is copy of the New York 
Escrow Agreement (“Escrow Agreement”), which complies with the applicable escrow account 
regulations and the Department of Law’s memoranda regarding escrow trust funds.  All deposits 
from New York residents will remain in escrow until Closing by Custis, Dix, Lewis & Custis, 
L.L.P, 23345, Counsel Dr, Accomac, Virginia 23301 unless the Offeror applies for and receives 
approval from the Department of Law to utilize alternative assurances.  Any such approval will 
require an amendment to this Application.   

 

[NO FURTHER TEXT ON THIS PAGE]  
 





   

 

 

Exhibit 1 
 

LEGAL DESCRIPTION OF THE PROPERTY 
 

• 1.1 - Legal Description (Contained in the Residential Declaration and Amendments 
thereto) 

• 1.2 - Plats 
  



   

 

 

1.1 - Legal Description 
  





   

 

 

1.2 - Plats 
  





































































































   

 

 

Exhibit 2 
 

SCHEDULE OF OFFERING PRICES AND RELATED INFORMATION 
  



BAY CREEK AT CAPE CHARLES
SCHEDULE OF PRICES AND RELATED INFORMATION*

Neighborhood Lots Available for 
Sale

Price Rance**  HOA Fees 
Monthly 

 HOA Fees 
Annually 

 Landscape 
Assessment 

Estimated Annual 
Real Estate Taxes 

***

Carrying 
Costs

Bayside Villages 8-15, 23, 25, 27-30, 
38, 51-101, 103, 106-
110

$88,000 - $220,000

 $   159.00  $ 1,908.00  $           75.00 

1.1245
per $100.00 of 
assessed value 2,142.00$    plus taxes

Plantation Pointe 1, 5, 15, 16, 22, 23, 
24, 29, 33, 36, 37, 
39, 45, 46, 47, 48, 
49, 51, 52, 53

$108,000 - $250,000

 $   159.00  $ 1,908.00  NA 

1.1245
per $100.00 of 
assessed value 2,067.00$    plus taxes

Heron Pointe 18 $180,000

 $   159.00  $ 1,908.00  NA 

1.1245
per $100.00 of 
assessed value 2,067.00$    plus taxes

Palmer Lake Villas (platted)  6A, 7A, 13A, 14A 
and 6B, 7B, 13B, 
14B

$469,000 - $474,000

 $   567.00  $ 6,804.00  included 

1.1245
per $100.00 of 
assessed value 7,371.00$    plus taxes

Palmer Lake Villas (Prelim Plat) 1A - 5A and 1B - 5B $515,000 - $525,000

 $   567.00  $ 6,804.00  included 

1.1245
per $100.00 of 
assessed value 7,371.00$    plus taxes

* This list includes available Lots as of 12/8/20.  Fees listed are exclusive of Club Fees and Dues and Working Capital Contributions.  See federal Property Report for additional information on  fees.  

** Prices are subject to change from time to time in the sole discretion of the Offeror

** Real Estate Taxes cannot be calculated until the Lot is sold but is based upon the given formula



   

 

 

Exhibit 3 
 

BUDGETS AND FINANCIALS 
 

• Bay Creek at Cape Charles Community Association 

• Palmer Lake Villas Property Owners’ Association     

• Financial Statements of the Master Association 
  



   

 

 

3.1 - Bay Creek at Cape Charles Community Association 
  



AS OF:  

2020 APPROVED

SUMMARY 2020 2019 $ VAR To % VAR To 2019

GL 

Acct REVENUES

TOTAL 

BUDGET

 TOTAL 

ACT/EST 
2019 2019  FY BUDGET 

4200 ASSESSMENT REVENUE 1,583,766     1,561,248          22,518 1.4%      1,561,248 

4220 CAPITAL CONTRIBUTION 0              300              (300) -100.0%                  -   

4261 NEW QUARTER LAWN MAINT 71,997          71,997                  -   0.0%           72,000 

4262 BAYSIDE VILLAGE LAWN MAINT 18,450          15,879            2,571 16.2%           15,000 

TOTAL Assessment Income 1,674,213 1,649,424          24,789 1.5% 1,648,248     

4240 INTEREST INCOME 42,240 51,627                  (9,387) -18.2% 24,000          

4250 LATE FEE INCOME 4,800 5,179                       (379) -7.3% 7,200           

4260 REBILL OWNER INCOME 0 74,018                (74,018) -100.0% -               

4270 PRIVATE AMENITY ASSESSMENT 15,000 9,600                     5,400 56.3% 9,600           

TOTAL Other Income 62,040 140,424         (78,384) -55.8% 40,800          

TOTAL INCOME 1,736,253 1,789,849 -53,595 -3.0% 1,689,048

EXPENSES

6000 GENERAL ADMIN 4,800 4,708                          92 2.0% 8,004           

6005 BAD DEBT EXPENSE 15,000 16,943                  (1,943) -11.5% 15,000          

6010 ACCOUNTING 9,335 8,990                        345 3.8% 9,800           

6020 PRINTING & POSTAGE 9,850 11,168                  (1,318) -11.8% 15,600          

6030 LEGAL 12,000 13,571                  (1,571) -11.6% 10,020          

6050 MANAGEMENT FEE 95,466 92,685                   2,781 3.0% 94,212          

6070 PROFESSIONAL FEES 37,500 -                       37,500 0.0% -               

6090 WEBSITE/IT 2,410 850                        1,560 183.5% 825              

6100 INSURANCE 19,660 18,272                   1,388 7.6% 18,120          

6140 CORP FEES/TAXES 7,250 6,900                        350 5.1% 2,200           

6350 SECURITY SERVICES 161,590 160,530                 1,060 0.7% 167,847        

6360 ACCESS CONTROL 2,400 -                         2,400 0.0% -               

6400 ELECTRICITY 36,000 34,090                   1,910 5.6% 39,864          

6410 WATER/SEWER 17,850 17,697                      153 0.9% 18,540          

6470 TELEPHONE 3,840 6,037                    (2,197) -36.4% 6,060           

6500 LANDSCAPE MAINTENANCE 342,384 335,672                 6,712 2.0% 335,676        

6501 NEW QUARTER LAWN MAINT 71,997 72,000                         (3) 0.0% 72,000          

6502 BAYSIDE VILLAGE LAWN MAINT 18,450 13,575                   4,875 35.9% 15,000          

6550 LANDSCAPE EXTRAS 125,000 45,935                 79,065 172.1% 144,000        

6560 IRRIG / LIGHTING MAINT 36,000 33,710                   2,290 6.8% 57,000          

6570 POND / LAKE MAINT 20,000 14,668                   5,332 36.3% 12,000          

6600 GENERAL REPAIRS & MAINTENANCE 114,000 105,411                 8,589 8.1% 87,280          

6610 POOL & TENNIS MAINT & REPAIR 7,000 10,394                  (3,394) -32.7% 5,000           

6710 POOL OPERATION 24,000 24,000                          0 0.0% 24,000          

6060 REBILL OWNER EXPENSE 0 19,484                (19,484) -100.0% -               

TOTAL Operating Expenses 1,193,782 1,067,291        126,490 11.9% 1,158,048     

NET INCOME BEFORE RESERVE TRANSFERS 542,471 722,557 -180,086 -24.9% 531,000

7000 OPERATING RESERVES 60,281 100,000              (39,719) -39.7% 100,000        

7040 OP RESERVE INTEREST 190 384                          (194) -50.4% 1,000           

7100 REPLACEMENT RESERVES 440,000 425,000               15,000 3.5% 425,000        

7140 REPLACEMENT RESERVES INT 42,000 51,176                  (9,176) -17.9% 5,000           

TOTAL Reserve Transfers 542,471       576,560      (34,088)        -5.9% 531,000        

NET INCOME 0 145,998 -145,998 -100.0% 0

3/5/2020

BAY CREEK AT CAPE CHARLES COMMUNITY 
ASSOCIATION, INC

Footnotes:

The 2020 budget is based the current 834 Lots subject to assessments paying $159.00 per month beginning on 4/1.  The $3.00 per month increase 

was needed to meet the Association's obligations and the Reserve requirements.

BUDGET



   

 

 

3.1 - Palmer Lake Villas Property Owners’ Association 
  



AS OF:  

2020 -2021 INITIAL DRAFT BUDGET

SUMMARY INITIAL INITIAL PER UNIT PER UNIT %

GL 
Acct REVENUES

ANNUAL 
BUDGET

 MONTHLY  

BUDGET 
ANNUAL MONTHLY

 TO TOTAL 

4200 ASSESSMENT REVENUE 126,000 10,500          4,200        350.00 99.8%

TOTAL Assessment Income 126,000 10,500          4,200        350.00 99.8%

4240 INTEREST INCOME 65 5 2 0.18 0.1%

4250 LATE FEE INCOME 210 18 7 0.58 0.2%

TOTAL Other Income 275 23 9 0.76 0.2%

TOTAL INCOME 126,275 10,523 4,209 350.76      100.0%

EXPENSES
6000 GENERAL ADMIN 115 10 4 0.32 0.1%

6010 ACCOUNTING 300 25 10 0.83 0.3%

6020 PRINTING & POSTAGE 450 38 15 1.25 0.4%

6030 LEGAL 400 33 13 1.11 0.4%

6050 MANAGEMENT FEE 6,750 563 225          18.75 6.1%

6100 INSURANCE 37,200 3,100          1,240        103.33 33.6%

6140 CORP FEES/TAXES 100 8 3 0.28 0.1%

6400 LANDSCAPE MAINTENANCE 27,000 2,250 900          75.00 24.4%

6410 LANDSCAPE EXTRAS 3,500 292 117 9.72 3.2%

6440 SCHEDULED BUILDING MAINTENANCE 30,000 2,500          1,000          83.33 27.1%

6450 REPAIRS & UNSCHED MAINT 4,800 400 160          13.33 4.3%

TOTAL Operating Expenses 110,615 9,218          3,687        307.26 100.0%

NET INCOME BEFORE RESERVE TRANSFERS 15,660 1,305 522 43.50 14.2%

7000 OPERATING RESERVES 3,000 250 100 8.33 2.7%

7040 OP RESERVE INTEREST 24 2 1 0.07 0.0%

7100 REPLACEMENT RESERVES 12,600 1,050 420          35.00 11.4%

7140 REPLACEMENT RESERVES INT 36 3 1 0.10 0.0%

TOTAL Reserve Transfers 15,660         1,305 522 43.50        14.2%

NET INCOME 0 0 0 0.00 0.0%

This projection is based on the community of 30 units at Build out with a monthly Base Assessment of $350 per unit.  We did not include the Working 

Capital Contribution in the budget calculation as those funds would help off set short falls during buildout and any additional fuds would serve to build a 

capital base to manage cash flow needs to pay for expenses that come due before assessments are realized.  The budget is based on the Common 

and Limited Common expense items outlined in the governing documents and assumes expenses not list4ed or covered are either part of the Master 

Association fee, or are an owner direct responsibility such as water.  Repl Reserve contribution which is primarily for Roof Replacement has been set 

at 10% of assessment revenue which is a minimum threshold for FHA.  That amount can be adjusted once actual cost projections can be obtained.  

The insurance per the Declaration is an "All In" policy.  Significant savings could be realized if the documents are modified to only require a "Bare 

Walls" Policy.  Due to the cost and limitations in acquiring an All in policy, and the risk of small frequent claims by owners causing rates to increase 

and/or possible cancellation, management recommends the Declarant considers modifying the insurance requirement. This is a preliminary budget 

estimate, and cost may change once all services are finalized, therefore, amounts are not guaranteed.  

8/11/2020

THE PALMER LAKE VILLAS PROPERTY OWNERS ASSOCIATION, INC.

Footnotes:

Developed by Property Management Associates, LLC



   

 

 

3.2 – Financial Statements of the Master Association 
 

 
  



Bay Creek at Cape Charles Community Association, Inc.

Balance Sheet - Consolidated

Transaction 12/31/2019

Assets

CASH

1000 OPERATING - CAB 9148 50,211.71

Total CASH 50,211.71

OPERATING RESERVES

1020 OPERATING RESERVE - CAB 9591 .45% 163,623.48

Total OPERATING RESERVES 163,623.48

REPLACEMENT RESERVES

1010 REPL RESERVE MM - CAB 9582 .50% 27,848.13

1040 REPL RESERVE - SCHWAB 4992 750,311.42

1042 REPL RESERVE CD - UNION 6343 2.47% (1/2/21) 41,273.68

1044 REPL RESERVE CD - SUN 6525 2.37% (9/19/20) 204,388.31

1045 REPL RESERVE CD - AAB 5392 2.3%(8/7/20) 116,519.39

1046 REPL RESERVE CD - UNION 3227 2.18% (4/27/20) 211,720.62

1047 REPL RESERVE CD - WF 4952 2.57% (9/12/20) 150,663.30

1048 REPL RESERVE CD - TWN 2401 2.29% (6/17/20) 164,066.47

1049 REPL RESERVE CD - DLR 6166 1.75% (8/27/20) 135,000.00

1050 REPL RESERVE CD - OPT 7140 1.75% (7/31/20) 100,000.00

1051 REPL RESERVE CDARS - MOB 1742 1.74% (1/07/21) 200,000.00

Total REPLACEMENT RESERVES 2,101,791.32

ACCOUNTS RECEIVABLE

1200 A/R - OWNER DUES 461,267.44

1250 A/R - LATE FEES 7,246.00

1260 A/R - REBILL OWNER CHRGS 4,510.14

1261 A/R - NEW QUARTER LAWN MAINT 391.48

1262 A/R - BAYSIDE VILLAGE LAWN MAINT 1,000.00

1340 ALLOWANCE FOR BAD DEBT (123,120.91)

Total ACCOUNTS RECEIVABLE 351,294.15

DEPOSITS

1410 COLLECTION ESCROW 6,709.50

Total DEPOSITS 6,709.50

OTHER ASSETS

1600 FIXED ASSETS - EQUIPMENT 17,895.07

1700 ACCUMULATED DEPRECIATION (9,877.00)

Total OTHER ASSETS 8,018.07

Total Assets 2,681,648.23

Liabilities & Equity

LIABILITIES

2100 ACCOUNTS PAYABLE 6,000.00

2200 PREPAID ASSESSMENTS 116,580.70

Total LIABILITIES 122,580.70

 EQUITY

3000 RETAINED OPERATING EARNINGS 391,926.28

NET INCOME (98,273.55)

Total  EQUITY 293,652.73

3/2/2020 10:56:35 AM Page 1 of 2
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Bay Creek at Cape Charles Community Association, Inc.

Balance Sheet - Consolidated

Transaction 12/31/2019

Liabilities & Equity

EQUITY - OP RESERVES

3100 RETAINED OP RESERVES 102,209.37

3110 YTD OP RESERVE CONTRIBUTION 142,252.96

3120 YTD OP RESERVE EXPENSES (81,229.67)

3140 YTD OP RESERVE INT/INVEST 390.82

Total EQUITY - OP RESERVES 163,623.48

EQUITY - REPL RESERVES

3200 RETAINED REPL RESERVES 2,162,521.35

3210 YTD REPL RESERVE CONTRIBUTION 625,000.00

3220 YTD REPL RESERVE EXPENSES (746,709.20)

3240 YTD REPL RESERVE INT/INVEST 60,979.17

Total EQUITY - REPL RESERVES 2,101,791.32

Total Liabilities & Equity 2,681,648.23

3/2/2020 10:56:35 AM Page 2 of 2



Bay Creek at Cape Charles Community Association, Inc.

Budget vs Actual Comparison
Transaction 12/1/2019 To 12/31/2019 11:59:00 PM

Current Month Operating Year to Date Operating

Fund Budget Variance Fund Budget Variance Annual

REVENUES

ASSESSMENT REVENUE

4200       ASSESSMENT INCOME 127,743.85 130,104.00 (2,360.15) 1,561,540.97 1,561,248.00 292.97 1,561,248.00

4220       CAPITAL CONTRIBUTION INCOME 0.00 0.00 0.00 300.00 0.00 300.00 0.00

4261       NEW QUARTER LAWN MAINT INCOME5,666.44 6,000.00 (333.56) 71,997.12 72,000.00 (2.88) 72,000.00

4262       BAYSIDE VILLAGE LAWN MAINT INCOME2,300.00 1,250.00 1,050.00 16,878.89 15,000.00 1,878.89 15,000.00

TOTAL ASSESSMENT REVENUE 135,710.29 137,354.00 (1,643.71) 1,650,716.98 1,648,248.00 2,468.98 1,648,248.00

OTHER INCOME

4240       INT/INVEST INCOME 11,862.21 2,000.00 9,862.21 61,463.55 24,000.00 37,463.55 24,000.00

4250       LATE FEE INCOME 630.00 600.00 30.00 5,109.00 7,200.00 (2,091.00) 7,200.00

4260       REBILL OWNER INCOME (1,783.95) 0.00 (1,783.95) 69,550.95 0.00 69,550.95 0.00

4270       PRIVATE AMENITY ASSESSMENT800.00 800.00 0.00 9,600.00 9,600.00 0.00 9,600.00

TOTAL OTHER INCOME 11,508.26 3,400.00 8,108.26 145,723.50 40,800.00 104,923.50 40,800.00

147,218.55 140,754.00 6,464.55 1,796,440.48 1,689,048.00 107,392.48 1,689,048.00TOTAL REVENUES

EXPENSES

 OPERATIONAL

6000       GEN ADMIN 297.03 667.00 369.97 4,338.08 8,004.00 3,665.92 8,004.00

6005       BAD DEBT EXPENSE 16,962.52 15,000.00 (1,962.52) 16,962.52 15,000.00 (1,962.52) 15,000.00

6010       ACCOUNTING & AUDITS 0.00 0.00 0.00 8,990.00 9,800.00 810.00 9,800.00

6020       PRINTING & POSTAGE 151.21 1,300.00 1,148.79 9,319.86 15,600.00 6,280.14 15,600.00

6030       LEGAL 1,035.50 835.00 (200.50) 13,571.75 10,020.00 (3,551.75) 10,020.00

6050       MANAGEMENT FEES 7,723.75 7,851.00 127.25 92,685.00 94,212.00 1,527.00 94,212.00

6060       REBILL OWNER EXP 1,717.72 0.00 (1,717.72) 19,514.84 0.00 (19,514.84) 0.00

6090       WEBSITE / IT 0.00 0.00 0.00 850.00 825.00 (25.00) 825.00

6100       INSURANCE 0.00 1,510.00 1,510.00 18,272.00 18,120.00 (152.00) 18,120.00

6140       CORP FEES/TAXES 35.00 450.00 415.00 6,935.00 2,200.00 (4,735.00) 2,200.00

6350       SECURITY SERVICES 13,267.75 13,985.00 717.25 160,530.10 167,847.00 7,316.90 167,847.00

6400       ELECTRICITY 2,104.97 3,322.00 1,217.03 32,695.19 39,864.00 7,168.81 39,864.00

6410       WATER / SEWER 1,368.15 1,545.00 176.85 17,530.52 18,540.00 1,009.48 18,540.00

6470       TELEPHONE 226.94 505.00 278.06 5,729.32 6,060.00 330.68 6,060.00

TOTAL  OPERATIONAL 44,890.54 46,970.00 2,079.46 407,924.18 406,092.00 (1,832.18) 406,092.00

REPAIRS & MAINTENANCE

6500       LANDSCAPE MAINT 27,972.63 27,973.00 0.37 335,672.00 335,676.00 4.00 335,676.00

6501       NEW QUARTER LAWN MAINT 12,000.00 6,000.00 (6,000.00) 72,000.00 72,000.00 0.00 72,000.00

6502       BAYSIDE VILLAGE LAWN MAINT1,550.00 1,250.00 (300.00) 16,375.00 15,000.00 (1,375.00) 15,000.00

6550       LANDSCAPE EXTRAS 0.00 12,000.00 12,000.00 45,935.15 144,000.00 98,064.85 144,000.00

6560       IRRIG / LIGHTING MAINT 2,000.00 4,750.00 2,750.00 33,710.37 57,000.00 23,289.63 57,000.00

6570       POND / LAKE MAINT 0.00 1,000.00 1,000.00 14,668.43 12,000.00 (2,668.43) 12,000.00

6600       GEN MAINT & REPAIR 6,957.90 7,200.00 242.10 105,411.81 87,280.00 (18,131.81) 87,280.00

6610       POOL & TENNIS MAINT & REPAIRS 0.00 0.00 0.00 9,268.10 5,000.00 (4,268.10) 5,000.00

6710       POOL OPERATION 0.00 0.00 0.00 25,126.04 24,000.00 (1,126.04) 24,000.00

TOTAL REPAIRS & MAINTENANCE 50,480.53 60,173.00 9,692.47 658,166.90 751,956.00 93,789.10 751,956.00

RESTATED



Bay Creek at Cape Charles Community Association, Inc.

Budget vs Actual Comparison
Transaction 12/1/2019 To 12/31/2019 11:59:00 PM

Current Month Operating Year to Date Operating

Fund Budget Variance Fund Budget Variance Annual

RESERVE FUNDING

7000       OPERATING RESERVES 42,252.96 0.00 (42,252.96) 142,252.96 100,000.00 (42,252.96) 100,000.00

7040       OP RESERVE INT/INVEST 46.78 83.00 36.22 390.82 1,000.00 609.18 1,000.00

7100       REPLACEMENT RESERVES 200,000.00 0.00 (200,000.00) 625,000.00 425,000.00 (200,000.00) 425,000.00

7140       REPL RESERVE INT/INVEST 11,803.49 415.00 (11,388.49) 60,979.17 5,000.00 (55,979.17) 5,000.00

TOTAL RESERVE FUNDING 254,103.23 498.00 (253,605.23) 828,622.95 531,000.00 (297,622.95) 531,000.00

349,474.30 107,641.00 (241,833.30) 1,894,714.03 1,689,048.00 (205,666.03) 1,689,048.00TOTAL EXPENSES

Excess Revenue / Expense (202,255.75) 33,113.00 (235,368.75) (98,273.55) 0.00 (98,273.55) 0.00
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4.1 - Bay Creek at Cape Charles Community Association, Inc. Governing Documents 
 
  



Articles of Incorporation

Bay Creek at
Cape Charles
Community
Association, Inc.



BAY CREEK .AT CAPE CHARLES COMI\.mITY ASSOCIATION, INC. 

,417tcle 1. N.OlE OF COEU'OFMTION: The name of the corporation is  Bay Creek a1 
Cape CL~arles Communiry Aasociat~on. Inc. (the "Association"). 

Article 2. PRIl'iCIP.4L OFFICE: The iatial principal office of the Associalion is: 

12 17 L a s h  Road 
V i r ~ r u a  Beach. Virginia 23451 

Anic l e  3. REGISTERED AGEST AND OFFICE: The initial regstered cfi?ce of  ihe 
corporation l i  1217 Laskin Road. Virginia Beach. Virgiiia 23.151, and the ini!ial registered agent 
at such zddress is Virginia S. Sancilio., * i s  a Director of the corpcraticm. 

AaTicle 4. APPId1C,4J3LE STATCITE: The corporation is organized pursuwr to rhe 
provisions of the Virgrnia Nons:ock Corporation Act. 

Article 5.  DEFINTI'IONS: All capitalized terns used herein wh~ch  are not ileiined shall 
have the same memag as sel forth in the Declar~t~on of Covenmls, Conhtions, and Resmcuons 
for Bay Creek at Cape Charles, recorded or to be recorded in the Clerk's Office of ihe Clrcull 
Court of Nortl~arnpton County, 1;ir~irua. as [he same may be mended and suppiemental 
("Declmtion"). 

Anlcle 6. PURPOSES A>B POVV'ERS: ihe .4ssocirltion docs not contemplate pecunjary 
gain or profit. dir,zci or indirecr, to its n e n b e n .  The purposc oilhis corporadon is to erlgage in 
my la~viul act of activity for which a corporaion may be orgmized under the 'Jirzrnia Xonstock 
Corporarion .4.ct~ 

(a) By way o f  rxpla;atron and not of i~rnirat~on, rhe purpses for w h c h  the 
AsSGciahon is formed z c :  

( :O be wd iansr:ru:e ihe Association io whic5 referalcr, is made in !he 
Dscixa~!un, ro perfonn ai! ob1igar:ons and duties of the Association, and :o excrclre dl n&ts 
and p o ~ e r j  of 1i1e .%ssociar:on. 3s s3ec1fied ;here!n, in the By-Laws of 3 a y  Creek at Cvipcr 
Chxles Corrmxnl!y P.ssocix~on. !!IC ;"B>-La\r.s"!. and & provided by law, and 

( 1 1  I !o pr~v:~!? 2~ ?r.~i:;< fcr !he .%~h:r;~?cc of :he !~rer:sts .ct' eke Cwncrs (iu 
suck. r e m  is  ii?!lcec! 11; <ti? Drc ixa r~on )  ~ r !  che develop men:^ 



(b) In furtherance of its purposes, the Association shall have the folIowing pawas, 
which, unless indicated otherwise in the Declaration or By-Laws. may be exercised by the Board 
of D N ~ C ~ O R :  

(i) a11 of  the powers conferred upon nonprofit corporations by common law 
and the statutes of the State ofVirginia in effect from time to rime; 

(ii) all of the powers necessary or desirable to perfom the obligations and 
duties and ro exercise the rights 3nd powers set out in these Amcles, the By-Laws, or the 
Declaration, includins, without limitation, the following: 

(A) ro fix and ro collect assessments or other chaqes to be  levied: 

(B) to manage, control, operate, maintain, repair, and improve prop* 
subjected to the Declaration or any o r h a  property for which the Association by rule, regulation. 
declaration, covenant to share costs, or contract has a right or duty lo probide such scrviccs; 

( C )  to enforce covenants, conditions, or restrictions affecring any 
property to the extent the Association may be authorized to do so under the Declamtion.or By- 
Laws; 

(D) :o engage in activides which will actively foster. promote. ;ind 
advance the common interests of ail owners of properry subject to the Declaration: 

(E) to buy or orhenvise acquire. sell or otherwise dispose of. rnorrgage 
or otherwise encumber, exchange, lease, hold, use, operate, aid otherwise deal in and with real. 
personal. and mixed property of dl kinds and any right or interest ihe:ein for my purpose of the 
Association. 

(F) ro borrow money for any purpose; 

(G) to mfer into, make, perform, or enforce contracts of evev  kind and 
description. and to do all other acts necessary, appropriate, or advisable in carrying out any 
purpose of the Association, with or in association with any other associanon, corponrion, or 
other entity or agency, public or privare; 

(H) to act as agent, bustee. or other reprrsentarive of other 
corporalions. firms, or individuais, and as such to advance the business or ou-nenhip interests in 
such corporations, f~ms. or :narviauals; 

[I) :o adopt, alter, md m.end. or rzpeal such By-Laws a may bc 
necessary or dtsimbls :̂ or t i e  proper rmiagernent of the affairs of the Associa!ian p~usumt to the 
terns :hereor'. provided. hcwever. silch By-Laws may cot be lnconslsient wth ar contrary to any 
prov~sions of the Dec!ar~:~cn. =:a 



(J) to provide any and aU supplemental municipal setvices as may be 
necessary or proper. 

(c) The foregoing enurneration of powers shall not limit or restrict in any manner the 
cxercisc of other and funher rights and powers which may now or hereafter be allowed or 
permitted by law; and the powers specified in each of thc paragraphs of this Article 6 are 
indqendent powers, not to be restricted by reference to or inference Fron rhe terms of any other 
paragraph or provisions of this Article 6. 

Article 7. BOARD OF DFRECTORS: The business and affairs of the Associauon shall be 
conducred, managed. and conuolled by a Board of Directors. The initial Board of Directors shall 
consist of three directors. 

The names and addresses of the members of the initial Board of Directan. who shall hold 
office unril their successors are elected and have qualified, or until !heir resipation or removai, 
are a s  follows: 

Richard S. Foster 
l I00 Eag!cwood Drive 
Virginia Bezch3.q 23454 

Virginia S. Sancilio 
1217 Laskin Road 
Virgiiiia Beach: VA 254.5 1 

Robin Hirsch 
1217 Laskin Road 
Virginia Beach. VA 2345 1 

The number of directon; merhod of election, rcmoval, and filling of vacancies on the 
Board of Directors; md the t cm  of office of directors shall be as set forth in the By-Laws. 'Ihe 
Board may delegate its operating authority to such corporations, individuals, and committees as 
it, in its discretion, may deremine. 

Article 8. INDEMMFICATION OF D M C T O R S  AND OFFICERS: To the extent 
consistent with rhe Virginia Nonsrock Corporation Act, as it exists on the date hereof or as  it may 
hereatla be amended, the Association shall indemnify its officers and d i m t o n  as required by 
the Declaration and By-Laws. No amendment to or rcped of this Article shall apply to or have 
any effect on the liability or alleged liability of any director of the Xssociatlon for or with respect 
to any acrs or omissions of such direcror occurring 7rior to such amendment cr repeal. 

Article 9. .MEMBERSHIP: The Association shall be a rnembersbp corporation s~ithout 
cenlficates or shares of stock. Each Pcrson who is [he Owner o f a  Unit (as such capiralizcd terms 
are cetined In the Declararr3n) subject to the Declaration is a member and shall be entitled to 
vore as ser forth herem and :r? the Declaration and h e  By-Lavs. 

.Article 10. CERTIF1C.iTE.S: 'The Associa[ion shall be a corporancn wlthout Shares of 
sock znd shall not be r q u i r d  to Issue nernbenbip cem5cates. 

Article 11. DL'Rr\i'lC)lu: The ,issc~clarion ~ h i l !  hav: pzmzruai d~r:trion 



Article 12. M.l?RGER AND CONSOLIDATION: The Associzuion may merge or 
consolidate only upon a resolution duly adopted by the Board of Directon, the affirmative vote 
of Voring Members representing not Iess than rwo-thirds (2/3) of the total Class ".i" votes in the 
Association. and the consent of the Class "B" Member, if such exists. 

Article 13. DISSOLUTION; The &sociation may be dissolved only upon a resolution duly 
adopted by the Board of Directors, the affirmvive vote of Vo&g Members representing not less 
than two-thirds (U3) of the total Class "A" vorzs in the .4ssociation. 2nd the consent of the Class 
"B" ,Member, if such exists. 

In the event of dissolution, liquidation, or winding up of the Association. the 
Association's assets shall be dedicated ro a public body or conveyed to a nonprotit organization 
with similar purposes. 

Amkle 14. AMENDMENTS: These Ardc!es may be amendcd only upon a rcsoludon duly 
adopted by the 9oard of Directors, the afirmacive vote of Voting Members representing not less 
rhan two-thirds (3'3) o f  the total Class "A" votes in the Association, and the consent of the Class 
"B" ,Member, if such exists. However, no Voting Members shali be entitled to vote on any 
amendment to these Aniclcs which h e  Board of Dixctors may adopt for the sole purpose of 
wmplylng with the requirements of  any governmental or qilasi-government~~l entity or 
institutional lender authorized to fund insure, or guarantee mongayes on individual Units, as 
such requirements may exist from rime to time. 

Article 15. VrVHUD ,4PPROV.%L: So long as the Class "B" rnembcrshlp exists, the 
fouowing actions shall require the pris; appror*al of the U.S. Department of Vetems ,4ffairs 
("VA"), so long as the Properties irt zpproved by VA for the guaranteeing of Mortgages in the 
Propemes. and the U.S. Departn~enr of Housing and lJ5an Development ("XL3"), so long as 
the Properties are approved by HLTD for thz i~ls'aing of itiongages io the Propenies: annexation 
of additional property to the Propemes. exccpt for annexation by Declaranr in accordance with 
Section 9.1 of the Declaration pursuant ro a plan of annexation previously approved by V.4 
and1or m, as applicable; mergers, consolidations, or dissolution o i  the Associaion: 
mortgaging of Cornmoo Area (as such term is defined in the Declaration): dedication of 
Cornrnon Area ro any pubiic enrlty; and amendment of these Articles of Inco~ora ion .  

Article 16. INCORPOR4TOR: The name and address of the iacorporxor Is as follows: 

vlhn ch;r.~ 
Hyan 2 Stubbieield. ? C. 
i2013 Pcschcez Center, South Tower 
225 Feacbrree jrrerr, N.E. 
A t l x t a  Gsorga 303113 



IN wlTN?23S WHEREOF, the undersigned incorporator has executed these Articles of 
Incorporation on the - I+* day of P e c c ~ & e v  , 1949. - 



?fiir ir to C e r t f i  that the cert$cate o f  incorporation o f  

Bay Creek a t  Cape Charles Community Association, 
lnc. 

was this day issuedandadmitted to  recordin this o 8 c e  and that 
the saidcotporation is authorized to transact its 6~u.sine.s~ sz~6ject 
to aKV%inia ihws applica6Ce to the co yoration andi ts  6usines.s. 
Effective date: January 1(7, 2000 

State Corporatiolt Conz~nission 
t test: 

I 
: 
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Amendment - Declaration
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Cape Charles
Community
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Bylaws

Bay Creek at
Cape Charles
Community
Association, Inc.
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Rules and Regulations
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4.2 - Fairways Neighborhood Association Governing Documents 
  



This instrument prepared by Harry R. Purkey, Jr., P.C., 303 34th Street, Suite 5, Virginia Beach, Virginia 
23451. 

DECLARATION OF RIGHTS, RESTRICTIONS, AFFIRMATIVE 
OBLIGATIONS AND CONDITIONS APPLICABLE TO 

THE FAIRWAYS NEIGHBORHOOD 

RECITALS: 

R-1. BAY CREEK, L.L.C., a Virginia limited liability company (hereinafter defined 
as the "Declarant") owns certain lands located in Northampton County, Virginia, which said 
lands are described on Exhibit "A" attached hereto. 

R-2. The lands described on Exhibit "A" attached hereto are subject to that 
certain Declaration of Covenants, Conditions and Restrictions for Bay Creek at Cape 
Charles (the "Bay Creek Declaration"), which said Declaration is dated February 1, 2000, 
and recorded in the Clerk's Office of the Circuit Court of Northampton County, Virginia, in 
Deed Book 316, at page 656 and as heretofore amended and supplemented. The 
Declarant intends to create three (3) residential condominium projects on the Property, 
and desires to designate the Property as a "Neighborhood", as the term is defined in the 
Bay Creek Declaration. Further, the Declarant wishes to declare certain restrictive 
covenants, restrictions, affirmative obligations and conditions affecting the Property so 
that, among other things, the Property may be administered, managed and operated in a 
comprehensive and unified manner. 

NOW, THEREFORE, the Declarant does hereby declare that the covenants 
contained herein shall be covenants running with the land and shall apply to the lands 
described in EXHIBIT "A" attached hereto. 

DEFINITIONS 

When used herein, the following words shall have the following meanings: 

(a) "Affiliate" shall mean any entity controlled by or under common control with 
the Declarant. 

(b) "Annual Assessment" shall mean and refer to the annual assessments 
established or levied by the Board pursuant to Article IV of this Declaration. 

(c) "ARC" shall mean and refer to the body to be appointed by the Board 
pursuant to Section 2(b) of Article Ill of this Declaration. 

Page I of 32 



(d) "Articles" shall mean and refer to the Articles of Incorporation of the 
Neighborhood Association, as amended from time to time, filed with the State Corporation 
Commission of the Commonwealth of Virginia. 

(e) "Assessments" shall mean Annual Assessments and Special Assessments. 

(f) "Neighborhood Association" shall mean the The Fairways Neighborhood 
Association, Inc., a Virginia non-profit corporation, its successors and assigns. 

(g) "Bay Creek Declaration" shall mean the Declaration of Covenants, 
Conditions and Restrictions for Bay Creek at Cape Charles made by the Declarant and 
dated February 1, 2000 and recorded in the Clerk's Office in Deed Book 316, at page 656, 
as the same may heretofore or hereinafter be amended, supplemented or revised from 
time to lime. 

(h) _"Bay Creek Governing Documents" shall mean the Bay Creek Declaration, 
the Bylaws of the Bay Creek at Cape Charles Community Association, Inc., the Articles of 
Incorporation of the Bay Creek at Cape Charles Community Association, Inc., any rules, 
restrictions and Board of Director's resolutions promulgated promulgate pursuant thereto, 
as the same may be amended and supplemented from time to time. 

(i) 

U) 

(k) 
County. 

"Board" shall mean the Board of Directors of the Neighborhood Association. 

"County" shall mean and refer to Northampton County, Virginia. 

"Clerk's Office" shall mean the Clerk's Office of the Circuit Court of the 

(I) "Code" shall mean the Code of Virginia (1950), as amended, as now in 
effect and modified or amended from time to time hereafter. 

(m) "Common Areas and Facilities" and "Common Area or Facility" shall mean 
(i) all portions of any condominium created on the Property that are defined as Common 
Elements in the Declaration for that condominium and (ii) those portions of the Property 
that are not subjected to a Condominium. 

(n) "Condominium" shall mean any portion of the Property becoming a 
condominium pursuant to the Condominium Act. 

( o) "Condominium Act" shall mean the Condominium Act of Virginia, Section 55-
79.39 of the Code. 

(p) "Condominium Association" shall mean a unit owners' association formed in 
connection with a condominium pursuant to the requirements of the Condominium Act. 
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(q) "Condominium Facilities" shall mean all improvements to any portion of the 
Property within a Condominium (other than the dwelling units constructed therein that 
constitute Condominium Units) and the Property upon which such improvements are 
constructed. 

(r) "Condominium Instruments" shall mean the Declaration and Bylaws for a 
Condominium created on the Property and any and all rules and regulations promulgated 
pursuant thereto. 

(s) 
Property. 

"Condominium Unit" shall mean a Unit in a Condominium created on the 

(t) . "Dei:;larant" shall mean Bay Creek, L.L.C., a Virginia limited liability 
company, its successors and any Person to whom or which it has expressly assigned its 
rights or delegated its duties hereunder (whether in whole or in part) pursuant to an 
instrument recorded iri the Clerks' Office. 

(u) "Declaration" shall mean this instrument. 

(v) "The Fairways Neighborhood" shall mean the lands in the County that are 
shown on Exhibit "A". 

(w) "General Property Covenants" shall mean the covenants and restrictions 
contained in this Declaration. 

(x) "HUD" shall mean the United States Department of Housing and Urban 
Development and any successor agency thereto. 

(y) "Improvement" shall mean any improvement duly approved pursuant to 
Article VI, Section 8. 

(z) "Members" shall mean the Type "A" Members and Type "B" Member, if any, 
collectively. 

(aa) "Owner" shall mean (i) the owner as shown by the real estate records in the 
Clerk's Office, whether it be one (1) or more Persons, of fee simple title to any 
Condominium Unit or any portion of the Property that is not a Condominium Unit, where 
the context so requires, but, notwithstanding any applicable theory of a deed of trust, shall 
not mean or refer to a trustee, mortgagee or holder of a deed of trust, its successors or 
assigns, unless it has acquired fee simple title pursuant to foreclosure or a proceeding or 
deed in lieu of foreclosure, nor any Tenant of an Owner. 

(bb) "Party Exercising Architectural Control" shall mean the party designated as 
such pursuant to Article VI, Section 6. 
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(cc) "Person" shall mean any individual, corporation, partnership, limited liability 
company, association, trust or other form of legal entity recognized as such under the laws 
of the Commonwealth of Virginia. 

(dd) "Property" shall mean the property described in EXHIBIT "A" attached 
hereto. 

(ee) "Reserve Fund" shall be the fund created pursuant to Section 9 of Article IV 
of this Declaration. 

(ff) "Rules and Regulations" shall mean the Rules and Regulations, if any, 
promulgated by the Board in furtherance of its responsibilities hereunder. 

(gg) "Special Assessment" shall mean an assessment levied pursuant to Section 
6 of Article IV. of this Declaration. 

(hh) "Tenant" shall mean the lessee under a written agreement for the rent and 
hire of improvements on a Unit or a tenant in a multi-family structure or apartment 
structure. 

(ii) 
Articles. 

UD 
Articles. 

"Type "A" Member" shall have the meaning given to such term in the 

"Type "B" Member'' shall have the meaning given to such term in the 

(kk) "Unit" shall be a Condominium Unit or a parcel of real property that is not 
part of a Condominium but is subject to this Declaration .. 

(II) "Zoning Ordinance" shall mean the zoning ordinance of the County. 

ARTICLE I: PROPERTY; NEIGHBORHOOD DESIGNATION 

Section 1. Property. The Property shall be held, transferred, sold, conveyed, 
given, donated, leased, occupied, and used subject to this Declaration. 

Section 2. Termination of Declaration as to Portions of Property. The Declarant 
may terminate this Declaration as to any portion of the Property owned by it other than a 
Unit by recording an instrument of termination in the Clerk's Office to which is attached a 
legal description of such portion of the Property, provided such instrument of termination 
shall simultaneously expressly terminate the General Property Covenants with respect to 
such portion of the Property. 

Section 3. Right To Subject Additional Property to Declaration. Declarant 
reserves the right, at its discretion, at such time or times as it shall determine to subject to 
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the provisions of this Declaration additional property owned by the Declarant or an affiliate 
of the Declarant and located contiguous to or in close proximity to the Property, or such 
portions thereof as Declarant shall determine, together with improvements thereon, and 
easements, rights and appurtenances thereunto belonging or appertaining (collectively the 
"Additional Property"). Each of the additions authorized pursuant to this Section 3 shall be 
made by the Declarant by recording in the Clerk's Office a Supplemental Declaration 
describing the additional Property subjected to this Declaration. Each such instrument 
may also contain such additions, deletions and modifications to the provisions of this 
Declaration with respect to such additional property as may be desired by the Declarant. 
Notwithstanding the foregoing, the Declarant shall not be obligated to subject any such 
additional property to the provisions of this Declaration, and no negative reciprocal 
easement shall arise out of this Declaration so as to benefit or bind any such additional 
property until such additional property is expressly subjected to the provisions of this · 
Declaration in accordance with this Section 3. The failure of the Declarant to extend the 
provisions of this Declaration to additional properties shall not be deemed to prohibit the 
establishment of a separate scheme of development (including provisions substantially 
similar or identical to those contained herein) for such additional property to which the 
Declaration is not extended. 

Section 4. No Approval Needed. The exercise of Declarant's rights under 
Section 2 and Section 3 above is not conditioned upon or subject to the approval of other 
Owners or any other party whatsoever. 

Section 5. Neighborhood Designation. Pursuant to the authority reserved unto 
the Declarant under the Bay Creek Declaration, the Declarant hereby designates the 
Property as a "Neighborhood", as the term is defined in the Bay Creek Declaration and 
further designates the Neighborhood Association as the "Neighborhood Association" for 
the Neighborhood, as the term is defined in the Bay Creek Declaration. 

ARTICLE II: PROPERTY RIGHTS IN COMMON AREAS AND FACILITIES 

Section 1. Easement of Enjoyment. Subject to the provisions of this 
Declaration, the Rules and Regulations, and any fees or charges established by the 
Neighborhood Association, every Type "A" Member, every Tenant, the immediate family, 
guests, invitees and domestic partners of and parents and/or grandchildren residing with 
such a Member or Tenant, and employees and agents of the Type "B" Member for so long 
as there is a Type "B" Member shall have an easement of enjoyment in and to the 
Common Areas and Facilities. Other than with respect to employees and agents of the 
Type "B" Member, such easement shall not be personal, but shall be appurtenant to and 
pass with the title of every Unit. As determined in the sole and uncontrolled discretion of 
the Board, Owners may have access to and enjoyment of the Common Areas and 
Facilities subject to Rules and Regulations and user fees established by the Board. The 
granting of the foregoing easement in no way grants to anyone other than those parties 
expressly identified above the right to enter the Common Areas and Facilities without the 
prior written permission of the Class "B" Member for so long as there is such a Member, 
and, thereafter, of the Board, and the rights granted a Type "A" Member shall terminate as 
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to such Member and all those, if any, claiming through him, her or it at such time as such 
Member no longer is an Owner. 

If ingress to or egress from any Unit or any Condominium Unit is through any 
Common Area or Facility, any conveyance or encumbrance of such Common Area or 
Facility shall be subject to an easement for the benefit of the Owner of such Unit or 
Condominium Unit the Owners of such Unit or Condominium Unit permitting ingress to and 
egress from such Unit or Condominium Unit across such Common Area or Facility. 

Section 2. Extent of Type "A" Members' Easements. The easement of 
enjoyment created hereby shall be subject to the following rights of the Neighborhood 
Association: 

(a) to borrow money from the Declarant or any lender for the purpose of 
improving and/or maintaining the Common Areas and Facilities and 
providing· services authorized herein, or any other purpose permitted by the 
Articles, and, in aid thereof, to subject said Common Areas and Facilities or 
any portion thereof to the lien of one or more deeds of trust in accordance 
with the requirements of the Articles ; 

(b) to take such steps as are reasonably necessary to protect the Common 
Areas and Facilities against foreclosure; 

(c) to charge reasonable admission and other fees for the use of recreational 
facilities and services on the Common Areas and Facilities; 

(d) to permit the use of the Common Areas and Facilities by third parties 
engaged in providing goods or services to the Members (whether for profit 
or on a non-profit basis); 

( e) to dedicate or transfer appropriate easements to any public or private utility 
on any part of the Common Areas and Facilities; and 

(f) to give or sell all or any part of the Common Area or Facility, including 
leasehold interests, subject to the limitations and restrictions imposed by the 
General Property Covenants and all other restrictions and limitations of 
record at the time of any such gift or sale, to any public agency, authority, 
public service district, utility, or private concern for such purposes and 
subject to such conditions as may be agreed to by the Board, provided, 
however, that no such gift or sale of any parcel of land and improvements 
thereon, or determination as to the purposes or as to the conditions thereof, 
shall be effective unless such dedication, transfer, and determination as to 
purposes and conditions shall be authorized by the affirmative vote of two
thirds (2/3rds) of the Board (excluding the Declarant) and, while there is a 
Type "B" Member, the Type "B" Member. Upon any such conveyance, a 
true copy of such resolution, together with a certificate of the results of the 
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vote taken thereon, shall be made and acknowledged by the President or 
Vice President and Secretary or Assistant Secretary of the Neighborhood 
Association and annexed to the deed and recorded therewith in the Clerk's 
Office. Such certificate shall be conclusive evidence of authorization by the 
Board. The gift or sale of any personal property owned by the 
Neighborhood Association shall be determined by the Board in its discretion. 

Section 3. Certain Rights of Declarant. Notwithstanding anything contained in 
this Article 11 to the contrary, for so long as it is an Owner or owns any portion of the 
Property, the Declarant and its express assigns shall be entitled to use and enjoy the 
Common Areas and Facilities, all improvements constructed on the Common Areas or 
Facilities and all personal property related thereto for sales and marketing functions in 
connection with .its marketing efforts, provided the exercise of the rights granted in this 
Section 3 does not materially adversely affect the interests of other Owners and/or the 
Neighborhood AssociaUon. 

Sectio·n 4. Damage or Destruction of Common Area or Facility by Owner. If· 
any Common Area or Facility or improvement thereon is damaged or destroyed by an 
Owner, his family members, Tenants, guests, licensees, or agents, the Neighborhood 
Association or the Declarant (so long as the Declarant is an Owner) may repair such 
damage at the Owner's expense. The Neighborhood Association or Declarant shall 
repair such damage to the extent practicable in a good and workmanlike manner and in 
substantial conformance with the original plans and specifications of the Common Area 
or Facility involved, or as such Common Area or Facility may have been theretofore 
modified or altered by the Neighborhood Association, in the discretion of the 
Neighborhood Association or Declarant. The cost of such repairs, together with interest 
thereon, late charges and costs of collection, if any, including attorneys' fees, shall 
become a Special Assessment on the Unit of such Owner, due upon demand, and shall 
also be the personal obligation of the Owner of the Unit at the time such Assessment 
fell due. 

ARTICLE Ill: FUNCTIONS OF NEIGHBORHOOD ASSOCIATION 

Section 1. Easement for Access to Common Areas and Facilities.. The 
Neighborhood Association shall maintain the Common Areas and Facilities and all 
improvements thereon and personal property related thereto for any purpose not 
inconsistent with this Declaration. Certain Common Areas and Facilities are or may be 
located within a Condominium created on the Property. An easement is created in favor of 
the Neighborhood Association over all portions of the Property, whether such portions are 
located in a Condominium now or in the future, for the Neighborhood Association to carry 
out its responsibilities under this Declaration. 

Section 2. Minimum List of Functions and Services. Unless the Declarant shall 
consent to the contrary in writing, so long as the Declarant is an Owner, the Neighborhood 
Association shall: 
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(a) Establish, levy and collect Assessments. 

(b) Establish and operate an architectural review committee ("ARC"), which 
shall be composed of at least three (3), but no more than five (5) members, 
all of whom shall be appointed by the Board. Commencing at such time as 
there are at least one hundred eighty (180) Type "A" Members other than 
the Declarant, at least one ( 1) Type "A" Member of the Neighborhood 
Association other than a representative of the Declarant shall be appointed 
to the ARC at all times. Unless the right to have a representative on the 
Board is waived in writing by the Declarant, at least one representative of the 
Declarant shall be appointed to such ARC for so long as the Declarant is an 
Owner, and no ARC decision shall be made without the affirmative vote of 
the. Declarant's representative. The purpose of the ARC shall be to approve 
any alterations to Improvements (as such term is defined in the General 
Property Covenants) duly constructed on the Property. 

(c) Manage, control and maintain the Common Areas and Facilities. 

(d) Should the Declarant appoint the Neighborhood Association its agent or 
otherwise assign its rights to the Neighborhood Association for such 
purposes, administer and enforce the General Property Covenants, this 
Declaration, and any other covenants and restrictions of record, and assume 
responsibility for any obligations that are incident thereto. 

(e) Obtain on behalf of each Condominium appropriate liability and hazard 
insurance coverage for the improvements and activities in each 
Condominium in accordance with the insurance requirements as contained 
in the Declaration for that Condominium, all in accordance with the 
provisions of Section 3 of this Article 111. 

(f) Endeavor to provide appropriate Director's and Officers' Legal Liability 
Insurance for the directors and officers of the Neighborhood Association. 

(g) Keep a complete record of all its acts and corporate affairs. 

(h) Maintain all private drainage easements and the facilities located therein 
within The Fairways Neighborhood. 

(i) Do or cause to be done all things reasonably necessary to assure 
compliance by the Neighborhood Association with the provisions of the 
Property Owners' Association Act, Section 55-508 of the Code, including 
creation and maintenance of the disclosure packet required by Section 55-
512 of such Code. 

Section 3. Maintenance of Common Areas and Facilities. The Neighborhood 
Association shall maintain, repair, and when necessary, replace all of the Common Areas 

Page 8 of 32 



and Facilities located in The Fairways Neighborhood, whether such Common Areas and 
Facilities are located within a Condominium or not. In addition, as to buildings located in 
the Condominium that contain Condominium Units, the Neighborhood Association shall be 
responsible for the painting of all exterior doors, door trim and jambs and the 
Neighborhood Association shall also be responsible for the maintenance, replacement and 
repair of all exterior door trim, thresholds and jambs. If, as part of such maintenance, 
replacement or repair of exterior door trim, thresholds, and/or jambs, work must be 
performed inside of a Unit, (i.e. removal of sheetrock or flooring materials), the 
Neighborhood Association shall perform such work, but the Unit Owner shall be 
responsible for the costs of the work performed inside the Condominium Unit. In the event 
a Common Area or Facility is located within a Condominium and serves that Condominium 
only, then the cost of such maintenance, replacement or repair shall be paid from the 
assessment incor,ne received from that Condominium. If the Board, in its reasonable 
discretion, finds that there is insufficient assessment income from that Condominium to 
pay for such maintenance, repair or replacement, then the Board shall levy a special 
assessment against the Condominium Units in that Condominium to defray the costs of 
such maintenance, repair or replacement. 

Section 4. Insurance. Insurance coverage relating to the Neighborhood 
Association shall be governed by the following provisions: 

(a) The Neighborhood Association shall have no obligation to procure 
insurance coverage for any portion of the Property that is not subjected to 
a Condominium. Instead, the owner of any portion of the Property that is 
not subjected to a Condominium shall obtain, at its own expense, 
insurance for all improvements and all personal property shall be insured 
in an amount equal to one hundred percent (100%) of the insurable 
replacement value. Such coverage shall provide protection against loss or 
damage by fire and other hazards covered by a standard extended 
coverage endorsement, and such other risks as from time to time shall be 
customarily covered with respect to comparable improvements in property. 
All policies shall contain clauses providing for waiver of subrogation. If a 
portion of the Property not subjected to a Condominium does not have any 
improvements of insurable value, then he aforesaid insurance coverage 
shall not be required. However, as to any portion of the Property not 
subjected to a Condominium, the owner thereof, at its sole cost and 
expense, shall obtain public liability insurance for limits of liability of no 
less than One Million and no/1 00ths Dollars ($1,000,000.00) per 
occurrence. 

(b) As to any portion of the Property that is subjected to a Condominium, the 
Neighborhood Association shall obtain, on behalf of the Unit Owners 
Association for that Condominium, such coverages of hazard and liability 
and other insurance as are required by the Condominium Instruments for · 
that Condominium. The cost of such coverages shall be paid out of 
assessment income received by the Neighborhood Association from that 
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Condominium. If the Board determines, in its reasonable discretion, that the 
assessment income from that Condominium is insufficient to pay for the cost 
of such insurance, then the Board shall levy a special assessment against 
the Condominium Units in that Condominium to defray the cost of such 
insurance. 

ARTICLE IV: COVENANTS FOR ASSESSMENTS 

Section 1. Covenant to Pay Assessments. Each Owner covenants to pay to the 
Neighborhood Association Assessments pursuant to this Article. In the case of co
ownership of a Unit such co-Owners shall be jointly and severally liable for the entire 
amount of any Assessments. 

Section 2. Purposes of Assessments. Annual Assessments shall be used to 
improve, maintain, enhance, enlarge, and operate the Common Areas and Facilities and 
to provide services that the Neighborhood Association is authorized to provide, which 
services include, but are not limited to, maintenance, repair and replacement of Common 
Elements in any Condominium created on the Property and the procuring on behalf of a 
Unit Owners' Association of a Condominium, the policies of insurance required by that 
Condominium Instruments for that Condominium. Special Assessments shall be used 
exclusively for the purposes set forth in Section 6 of this Article IV. 

Section 3. Annual Assessments. The initial Annual Assessments for each Unit 
that is a Condominium Unit is Two Thousand Two Hundred Eighty Dollars ($2,280.00). 
The Initial Annual Assessment for each Unit that is not a Condominium Unit is One 
Hundred Dollars ($100.00) Dollars. 

Section 4. Changes in Annual Assessment. The Annual Assessment may be 
increased each fiscal year in the amount deemed necessary by the Board in order to fund 
the Neighborhood Association's obligations pursuant to the annual budget adopted by the 
Board for such year pursuant to Article V, Section 2 below. In addition, the annual 
assessments for the Condominium Units in one Condominium may be different then the 
annual assessments for Condominium Units in other Condominiums in the event that there 
are circumstances or conditions in one Condominium that result in the annual 
assessments for Condominium Units in that Condominium to be different from the annual 
assessments for Condominium Units in the other Condominiums created on the Property. 
For so long as the Declarant is an Owner, the Annual Assessment for a fiscal year shall 
not be reduced below the amount thereof for the preceding fiscal year without the 
Declarant's consent. Thereafter, the Annual Assessment for a fiscal year may be reduced 
below the amount thereof for the preceding fiscal year at the discretion of the Board, 
provided the Annual Assessment shall not be reduced to a level lower than that 
reasonably required pursuant to the budget adopted by the Board for the fiscal year in 
question pursuant to Article V, Section 2 below. If the Board determines that the Annual 
Assessment established for a given fiscal year will be insufficient to fund the obligations of 
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the Neighborhood Association intended to be funded thereby, the Board may levy a 
Special Assessment in the amount reasonably necessary to satisfy any such insufficiency. 

Section 5. Billing Dates for Annual Assessments. The Board shall bill Owners 
for Annual Assessments annually or, in its sole discretion, more frequently. Except as set 
forth below, payment shall be due within thirty (30) days of the date of the bill rendered. If· 
the Board elects to utilize a third party billing service, such service shall set the date on 
which Assessment bills shall be due and payable, subject to the approval of the Board 
and, for so long as the Declarant is an Owner, the Declarant. 

Section 6. Special Assessments. The Board may levy Special Assessments as 
necessary for construction, reconstruction, repair or replacement of, or additions to, capital 
improvements and for any personal property related thereto located upon the Common 
Areas and Facilities or to repay any loan obligation of the Neighborhood Association or 
pursuant to the provisions of Section 4 of this Article IV. In addition, any amount duly 
payable as a _Special Assessment pursuant to the terms of this Declaration from one ( 1) or 
more, but less than all, of the Owners shall be deemed to be a Special Assessment duly 
levied by the Board. Special Assessments may be in different amounts for Condominium 
Units and Units that are not Condominium Units as the Board may detenmine. If the Board 
detenmines that the assessment income from a Condominium located on the Property is 
insufficient to defray the costs, maintenance, repair or replacement of Common Areas and 
Facilities located within a Condominium and which are for the use or benefit of that 
Condominium only or that assessment income from a Condominium is insufficient to 
defray the costs of the policies of insurance required to be obtained for that Condominium 
pursuant to the Condominium Instruments of that Condominium, then the Board may levy 
a special assessment to defray such cost, which such special assessment shall be levied 
against the Condominium Units in that Condominium. 

Section 7. Late Fee; Acceleration. If any Assessment or other charge or amount 
owed to the Neighborhood Association is not paid when due, the Neighborhood 
Association shall be entitled to levy a late fee in the amount of Thirty (30) Dollars and to 
recover interest on the amount of such Assessment not paid when due at the rate of 
Twelve Percent (12%) per annum from the Thirtieth (30 th

) day following the due date 
thereof until finally paid. The Board, with the consent of the Declarant for so long as the 
Declarant is an Owner, shall have the right to change the amount of the foregoing late fee 
and rate of interest in its discretion from time to time. In addition, if any Assessment is 
being collected in installments, upon failure to pay any installment when due, the 
Neighborhood Association may accelerate the due date of the remaining installments due, 
if any. 

Section 8. Capitalization of Neighborhood Association. Upon acquisition of title 
to a Condominium Unit by the first Owner thereof other than the Declarant, such Owner 
shall make a non-refundable contribution to the working capital of the Neighborhood 
Association equal to one-fourth (1/4) of the amount of the then-current Annual 
Assessment on such Condominium Unit. The payment of any initial capital contribution 
required pursuant to the Condominium Instruments for any Condominium located on the 
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Property will be deemed to satisfy the provIsIons of this Section 8, so long as the 
amount of such initial capital contribution required pursuant to such Condominium 
Instruments is equal to the amount of the contribution required by this Section 8. 

Section 9. Reserve Fund. The Neighborhood Association shall establish a 
reserve fund with a portion of the proceeds of Annual Assessments to be held in an 
interest bearing account or investments as a reserve for major rehabilitation or repairs of 
improvements on the Common Areas and Facilities, emergency and other repairs required 
to such improvements as a result of storm, fire, natural disaster, or other casualty loss, or 
the initial costs of any new services to be performed by the Neighborhood Association. 
The Neighborhood Association shall segregate for the benefit of each Condominium those 
portions of the reserve funds that are designated for rehabilitation, repair or replacement of 
improvements within a Condominium and which serve that Condominium only as reflected 
by the budget adopted pursuant to Article V. In the event that it is necessary to draw 
upon the reserve funds for rehabilitation, replacement, repair or improvement of a facility in 
a specific Condominium that is for the use of that Condominium only, the funds therefor 
shall be disbu·rsed from the portion of the reserve funds that has been allocated to that 
specific Condominium. If the Board determines that the portion of the reserve funds 
allocated for that Condominium is insufficient for the rehabilitation, repair or improvements 
undertaken, then the Board shall levy a special assessment against the Units in that 
Condominium to defray such costs. 

Section 10. Certificates Relating to Assessments. At the request of an Owner, 
the Neighborhood Association, or any billing service engaged by the Neighborhood 
Association, shall furnish a certificate signed by an Officer of the Neighborhood 
Association or of such billing service setting forth the payment status of any Assessments 
for which such Owner is responsible. Such certificate shall be conclusive evidence against 
all but the Owner of the information set forth therein. 

Section 11. Neighborhood Association Lien Rights; No Election of Remedies. 
The Neighborhood Association shall have a lien against each Unit to secure the obligation 
of the Owner thereof to pay Assessments and all late fees and attorneys fees and other 
charges, if any, due in connection therewith. The Neighborhood Association's lien rights 
shall be perfected and exercised in the manner set forth in Section 55-516 of the Code. 
The priority of the Neighborhood Association's lien for Assessments shall be as set forth in 
Section 55-516A of the Code. The institution of a suit at law for collection of any 
delinquent Assessment may be maintained by the Neighborhood Association without 
waiving the Neighborhood Association's lien rights. Proceeding by foreclosure to attempt 
to effect collection of delinquent Assessments shall not be deemed an election precluding 
the institution of suit at law for collection of the same. All Owners waive pleading the 
theory of "election of remedies" in any such proceedings. 
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ARTICLE V: FINANCIAL STATEMENTS; BOOKS AND 
RECORDS 

Section 1. Annual Statements. Within ninety (90) days after the close of each 
fiscal year of the Neighborhood Association, the Neighborhood Association shall have 
prepared and an officer of the Neighborhood Association shall execute under oath a 
balance sheet for the Neighborhood Association as of the close of such fiscal year and a 
statement of income and expense for such fiscal year. Such statement of income and 
expense shall contain an itemization of the income received from and the funds expended 
for or on behalf of each Condominium located on the Property. Such financial statements 
shall be provided to any Type "A" Member or holder of a note secured by a first deed of 
trust on any Unit making a request therefore in writing within thirty (30) days after receipt of 
such request. ln..the absence of fraud or manifest error, in executing an oath with regard 
to such balance sheet and statement of income and expense, the officer doing so shall be 
entitled to rely upon the representation by the accountant, accounting firm, or 
management _company preparing such materials as to the accuracy thereof. 

Section 2. Annual Budget. Commencing with fiscal 2006, at least sixty (60) days 
prior to the first day of each fiscal year, the Board shall prepare or cause to be prepared 
and make available to all Type "A" Members a budget outlining anticipated receipts and 
expenses for the following fiscal year. The budget shall be itemized for each 
Condominium located on the Property and shall reflect the anticipated assessment income 
and receipts and anticipated expenditures and reserves for each Condominium located on 
the Property. The annual budget for each Condominium shall be that portion of the budget 
that has been itemized for that particular Condominium and the annual regular 
condominium assessment for a particular Condominium Unit shall be the same amount as 
the annual assessment levied against that Condominium Unit pursuant to the terms and 
conditions of this Declaration. Further, it is anticipated that certain Common Areas and 
Facilities, such as for example a swimming pool, will be constructed within the bounds of 
one ( 1) Condominium on the Property, but which will be available for the use of the owners 
of all of the Condominium Units in The Fairways Neighborhood. If such a facility is 
constructed, then the budget shall contain a separate itemization of expenditures and 
reserves for such facility. The annual budget for each Condominium shall include a pro
rata amount of the expenditures and reserves for such facility, based on the number of 
Condominium Units in that Condominium relative to the number of Condominium Units 
located on the Property as a whole. 

Section 3. Books and Records. The books and records of the Neighborhood 
Association shall be open to inspection by appointment during normal business hours by 
any Owner or holder of a note secured by a first deed of trust on any Unit or portion of the 
Common Area. 

ARTICLE VI: GENERAL PROPERTY COVENANTS 

Section 1. Purpose of General Property Covenants. The primary purpose of 
these General Property Covenants is the creation of a community that is aesthetically. 
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pleasing and functionally convenient. The establishment of certain objective standards 
makes it possible to take full advantage of the characteristics of the Property and of 
technological advances and environmental values. 

Section 2. Implementation of General Property Covenants. In order to 
implement the purpose of these General Property Covenants, the Declarant (and the 
Board of Directors of the Neighborhood Association after the Class B membership 
terminates) may establish and amend from time to time architectural standards, sign 
regulations, landscape guidelines, environmental rules and regulations, and other 
standards and guidelines and rules and regulations that shall be binding on all Owners. 
Without limiting the generality of the foregoing, such guidelines shall be uniform in nature 

Section 3-... Actions by Declarant. Unless stated to the contrary herein, wherever 
the approval of or any determination by the Declarant is required in this Declaration, 
approval or disapproval may be based by the Declarant upon any ground, including purely 
aesthetic considerations, which in the sole and uncontrolled discretion of the Declarant 
shall seem sufficient. If the Declarant fails to decline to give any required approval within 
forty-five (45) days following due written request therefor, which request is accompanied 
by all supporting materials required to be submitted therewith by the Declarant and 
payment of any related fee permitted to be charged pursuant to this Declaration, such 
approval shall be deemed to have been given. 

Section 4. Architectural Control. Architectural control will be exercised over all 
proposed improvements and changes or modifications thereto to insure the 
development of The Fairways Neighborhood as a residential community of high 
standards and aesthetic beauty. It is the intent of this Section that the Party Exercising 
Architectural Control shall have the right to control all architectural aspects of any 
proposed improvements, including, but not limited to, design, height, site planning, set
back requirements, open space, exterior design, color schemes and finishes, 
landscaping, aesthetic criteria, construction schedules and coordination of drainage and 
utility services, to the end that The Fairways Neighborhood may be developed as a 
planned high-quality residential community with each Unit and Common Area thereupon 
complementing all other portions thereof. 

Section 5. Interior Non Structural Improvements. An Owner of a 
Condominium Unit may make improvements or alterations to the interior of his 
Condominium Unit that do not impair the structural integrity of any improvement or 
otherwise lessen the support of any portion of the Condominium in which such 
Condominium Unit is located and which such improvements are not plainly visible from 
the exterior of the Condominium Unit. Such changes shall not require the prior approval 
of the Party Exercising Architectural Control. 

Section 6. Designation of Party to Exercise Architectural Control. For so long 
as it is an Owner, the Declarant shall be the party to exercise architectural control with 
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regard to proposed improvements. Thereafter, and also with regard to alterations or 
modifications to completed Improvements, the ARC shall exercise such control. 

Section 7. Approval to be Obtained. Except as provided in Section 5 of this 
Article VI, no building, fence, other structure or improvement or change or modification 
thereto shall be erected or placed, nor, without the prior written approval of the Party 
Exercising Architectural Control, shall a building permit for any such building, fence, other 
structure or improvement or change or modification thereto be applied for on any portion of• 
the Property unless and until final plans and specifications therefore, including exterior 
elevations, site plans, landscaping plans and parking plans, a schedule of exterior 
colors and finish materials and such other plans as the Party Exercising Architectural 
Control may dictate, have been submitted to and approved by the Party Exercising 
Architectural Co.ritrol. The plans and specifications to be submitted shall comply with 
any design criteria and standards promulgated pursuant to this Declaration, shall fully 
describe in detail the proposed improvements, and shall, with dates certain, set forth a 
construction schedule' for construction and completion thereof. Duplicate copies of all 
plans shall be submitted, and one copy of each plan submitted shall become the sole 
property of the Party Exercising Architectural Control, provided that at such time as the 
Declarant is no longer the Party Exercising Architectural Control, it shall deliver all plans 
then retained by it in such capacity to the ARC. If the Party Exercising Architectural 
Control deems such plans and specifications insufficient, it may require the submission 
of additional and/or more detailed plans and specifications. 

Section 8. Approval of Plans and Specifications. The Party Exercising 
Architectural Control shall have the right to approve or disapprove any and all proposed 
improvements and changes and modifications thereto with respect to which its approval 
is required. Such Party may base such approval or disapproval on any ground, 
including purely aesthetic considerations, which in the sole and uncontrolled discretion of 
such Party shall seem sufficient, including but not limited to failure of the plans and 
specifications to comply with then-existing design criteria and standards and the general 
review standards set forth in Section 9 of this Article VI, but may not approve any 
proposed improvement that would violate any provision of this Declaration. Without 
limiting the generality of the foregoing, the Party Exercising Architectural Control shall 
not be obligated to approve proposed improvements on the grounds that the layout, 
design and other aspects of such improvements are the same or substantially the same 
as the layout, design and other aspects of improvements approved at the request of 
another Owner. The Party Exercising Architectural Control shall approve or disapprove 
any proposed improvements within thirty (30) days after receipt of all required plans, 
specifications and other materials in proper form, by written notice to the Owner 
submitting same. If the Party Exercising Architectural Control fails to disapprove any 
proposed improvements within such period or to require that that the plans therefor be 
resubmitted with designated changes incorporated, they shall be deemed to have been 
approved. Any approval of proposed improvements which is conditioned upon changes 
being made or additional information or plans being provided shall be deemed a 
disapproval until such time as the Owner requesting such approval agrees to the 
changes, revises the plans and specifications therefore to reflect the changes requested 
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or provides the additional information or plans requested, and such information or plans 
is or are accepted by the Party Exercising Architectural Control. If the Party Exercising 
Architectural Control approves, or is deemed to have approved, any proposed 
improvements, the Owner requesting such approval may proceed to make undertake 
construction of such Improvements in strict conformance with the plans, specifications 
and other materials submitted and approved or deemed to have been approved, subject 
to the obligation to comply with conditions to approval, if any, set forth by the Party 
Exercising Architectural Control. 

Section 9. General Review Standards. Approval or disapproval by the Party 
Exercising Architectural Control shall be based, among other things, on adequacy of 
site dimensions, storm drainage considerations, conformity and harmony of external 
design with neighboring portions of the Property and Improvements, relation of the 
topography, grade and finished ground elevation of the portion of the Property proposed 
to be improved to that of neighboring portions of the Property, proper facing of the main 
elevation with respect fo nearby streets, conformity of the plans and specifications to the 
purpose, general plan and intent of this Declaration. 

Section 10. Period Approval Effective. Approval of plans and specifications by 
the Party Exercising Architectural Control shall be valid for a period of one (1) year from 
the date given or deemed to have been given. If within such period, in the opinion of 
the Party Exercising Architectural Control, substantial commencement of construction of 
the Improvements has not begun, all related approvals shall be deemed to have expired 
and no construction shall thereafter continue or commence without a written renewal of 
such approvals. 

Section 11. Alterations to Completed Improvements. No alteration in the exterior 
appearance of any completed Improvement, including but not limited to exterior 
elevations, site plan, landscaping plan, parking plan and exterior color or finish, shall be 
made without prior written approval by the ARC. All such alterations shall be completed 
strictly in accordance with the approved plans therefor. The provisions of Sections 8-10 of 
this Article VI shall apply to the ARC with respect to proposed alterations to completed 
Improvements with the same force and effect as such Sections apply to the Declarant or 
ARC, as the case may be, with respect to proposed improvements. 

Section 12. Location of Improvements. Improvements shall be located so that the 
maximum view, privacy, sunlight, and breeze will be available to each building or structure 
and so that structures will be located with due regard to the topography of the Property, 
taking into consideration the location of large trees and other aesthetic and environmental 
considerations. 

Section 13. Signage. No sign shall be erected or maintained on any portion of 
the Property until the proposed sign size, color, content and location shall have been 
approved in writing by the Party Exercising Architectural Control. No alteration in the 
appearance of any sign shall be made without like prior written approval by the ARC. All 
signage shall also comply with all Rules and Regulations applicable to signage. 
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Section 14. Mailboxes: Alteration Thereof. No mailbox shall be erected or 
maintained on any portion of the Property until the proposed design, color, and location 
have been approved in writing by the Party Exercising Architectural Control. No alteration 
in the appearance of any mailbox shall be made without like prior written approval by the 
ARC. All mailboxes and mailbox clusters shall also comply with all Rules and Regulations 
applicable to mailboxes and mailbox clusters. 

Section 15. Approvals by Bay Creek Architectural Review Committee. In addition 
to the approvals required by Section 6, certain activities on the Property are subject to the 
prior approval of the Architectural Review Committee pursuant to Article IV of the Bay 
Creek Declaration. Any approvals granted pursuant to this Article VI, do not and shall not 
constitute an appr,oval required pursuant to Section IV of the Bay Creek Declaration and 
irrespective of any approvals obtained pursuant to this Article VI, the approvals required 
under Section IV of the _Bay Creek Declaration must also be obtained. 

Section 16. Utilities Easement. The Declarant reserves a perpetual, alienable, 
and releasable easement and right, on, over and under portions of the Property to erect, 
maintain, and use or to permit third parties to erect, maintain, and use electric, community 
antenna television, cable television, telephone and other utility poles, wires, cables, and 
conduits, streetlights, drainage ways, sewers and water mains, and all related equipment 
for the provision of electric, telephone, gas, sewer, water, drainage, or other public 
conveniences or utilities to the Property; provided, however, that no such utility easement 
shall be applicable to any portion of any Property that may (a) have been used prior to the 
installation of such utilities on such portion of the Property for construction of 
Improvements, or (b) may be designated as the site for a building on a site plan that has 
been approved in writing by the Party Exercising Architectural Control. The foregoing 
easement includes the right to cut any trees, bushes, or shrubbery, make any grading of 
the soil, or to take any other similar action necessary to provide economical and safe utility 
services and to maintain reasonable standards of health, safety, and appearance. 

Section 17. Wells, Pumping Stations, Etceteras. The Declarant may locate wells, 
pumping stations, siltation basins, ponds, and tanks on the Property in compliance with 
County ordinances pursuant to Article IX, Section 8, provided that if it does not have the 
right to do so pursuant to an express reservation of easement in a deed to a Unit which 
deed has been recorded in the Clerk's Office, it shall not do so on any Unit without the 
prior written consent of the Owner thereof. 

Section 18. Topographical Changes. Except as expressly set forth in this 
Declaration, topographic and vegetation characteristics of the Property shall not be altered 
by excavation, grading, removal, reduction, addition, clearing, cutting, pruning, seeding, 
planting, transplanting, or any other means without the prior written approval of the Party 
Exercising Architectural Control. Topographical changes and changes in the vegetation 
characteristics of the Property pursuant to a landscaping plan approved by the Party 
Exercising Architectural Control shall be deemed to have been approved for purposes of 
this Section 18. 
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Section 19. Removal of Trees. Except as set forth below, no trees (other than 
those that are dead or diseased) measuring six (6) inches or more in diameter at a point 
two (2) feet above ground level may be removed from any portion of the Property without 
the prior written approval of the Party Exercising Architectural Control. Any trees located 
within twenty (20) feet of the foundation of an Improvement may be removed without the 
approval of the Party Exercising Architectural Control. 

Section 20. Easement for Pest and Fire Control. The Declarant reserves a 
perpetual, alienable and releasable easement and right on, over and under the Property, 
including Condominium Units, to dispense pesticides and take other actions necessary or 
desirable to control insects and vermin and to control fires on any portion of the Property 
or any lmprovem.(:lnts thereon. 

Section 21. Consultation with Architects, Etceteras: Administrative Fee. In 
connection with the aischarge of its responsibilities under this Article VI, the Party 
Exercising Architectural Control may engage or consult with architects, engineers, 
planners, surveyors, attorneys and others. Any Person seeking the approval of the 
Party Exercising Architectural Control pursuant hereto agrees to pay all fees thus 
incurred and further agrees to pay an administrative fee to the Party Exercising 
Architectural Control in such amount as the Party Exercising Architectural Control may 
from time to time reasonably establish. The payment of all such fees is a condition to 
the approval or disapproval of any proposed improvements, and the commencement of 
review of any proposal may be conditioned upon the payment of the Party Exercising 
Architectural Control's estimate of such fees. Administrative fees established, levied 
and collected by the Party Exercising Architectural Control shall be in amounts 
reasonably calculated to defray the costs of carrying out the responsibilities of the Party 
Exercising Architectural Control, including, in the case of the ARC, reasonable 
compensation for its members other than those appointed by and associated with the 
Declarant. The Party Exercising Architectural Control shall have the right to impose 
fees in differing amounts for different categories of Owners ( e.g., builders versus "retail" 
purchasers) and to impose fees on some categories of Owners but not others. Subject 
to retention of a reasonable reserve for working capital purposes, any surplus funds 
held by the ARC at the end of a given calendar year shall be disbursed by it to the 
Neighborhood Association. 

Section 22. Lawful Use. No improper, offensive or unlawful use shall be made 
of the Property or any part thereof, and all valid laws, zoning ordinances and regulations 
of all governmental agencies having jurisdiction thereof shall be observed. All laws, 
orders, rules, regulations or requirements of any governmental agency having 
jurisdiction thereof relating to any portion of the Property shall be complied with, by and 
at the sole expense of the Owner, the Neighborhood Association and the Declarant, 
whichever shall have the obligation for the upkeep of such portion of the Property. 

Section 23. Emissions. There shall be no emissions of dust, sweepings, dirt, 
cinders, odors, gases or other substances into the atmosphere except for normal 
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residential chimney emissions from any portion of the Property or discharges of liquid, 
solid wastes or other environmental contaminants into the ground or any body of water, 
if such emission, production, storage or discharge may adversely affect the use or 
intended use of any portion of the Property or may adversely affect the health, safety or 
comfort of any Person. 

Section 24. Noise. No Person shall cause any unreasonably loud noise (except 
for duly operating security devices) anywhere on the Property, nor shall any Person 
permit or engage in any activity, practice or behavior for the purpose of causing 
annoyance, discomfort or disturbance to any Person lawfully present on any portion of 
the Property. 

Section 2_;5. Obstructions. No Person shall obstruct any of the Common Areas 
or Facilities or otherwise impede the rightful access of any other Person on any portion 
of the Property upon which such Person has the right to enter. No Person shall place or 
cause or permit anyttiing to be placed on or in any of the Common Areas or Facilities 
without the ·approval of the Board. Nothing shall be altered or constructed in or 
removed from the Common Areas of Facilities except with the proper written approval of 
such Board. 

Section 26. Limitation of Liability. The approval by the Party Exercising 
Architectural Control of any proposed improvements or alterations, and/or any 
requirement by the Party Exercising Architectural Control that the proposed 
improvements or alterations be modified, shall not constitute a warranty or 
representation by the Party Exercising Architectural Control of the adequacy, technical 
sufficiency or safety of the proposed improvements or alterations, as the same may be 
modified, and the Party Exercising Architectural Control Board shall have no liability 
whatsoever for the failure of the proposed improvements or alterations to comply with 
applicable building codes, laws and ordinances or to comply with sound engineering, 
architectural or construction practices or for the negligence of any party involved in 
construction of such improvements or alterations once approved. In addition, in no 
event shall the Party Exercising Architectural Control have any liability whatsoever to an 
Owner, a contractor, or any other party for any costs or damages (consequential or 
otherwise) that may be incurred or suffered on account of such Party's approval, 
disapproval or conditional approval of any proposed improvements or alterations. Any 
Owner, contractor or other party asserting a claim against the Party Exercising 
Architectural Control in contravention of the provisions of this Section 26 shall reimburse 
such Party for all costs and expenses, including reasonable attorneys' fees and court 
costs, incurred by it in connection therewith. Such costs and expenses, together with 
interest thereon at the rate of Twelve percent (12%) per annum from the due date 
thereof until paid, a late charge of thirty (30) dollars, and costs of collection, including 
attorneys' fees, shall become a Special Assessment (as such term is defined herein) 
upon the Unit owned by the Owner asserting a claim shall be due upon demand, and 
shall be the personal obligation of such Owner or developer. 
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Section 27. Mining. No portion of the Property shall be used for the purpose of 
boring, mining, quarrying, exploring for or removing oil or other hydrocarbons, minerals, 
gravel or earth without the consent of the Declarant, which consent the Declarant shall 
not be obligated to give. 

Section 28. Animals. Except as set forth below, the maintenance, keeping, 
boarding or raising of animals, livestock, poultry or reptiles of any kind, regardless of 
number, is prohibited on any portion of the Property. The keeping of guide animals and 
orderly domestic pets (e.g., dogs, cats or caged birds) is permitted, subject to the Rules 
and Regulations; provided, however, that such pets are not kept or maintained for 
commercial purposes or for breeding and that any such pet causing or creating a 
nuisance or unreasonable disturbance or noise shall be permanently removed from the 
Property upon ten (10) days' written notice from the Board. Pets shall not be permitted 
upon the Common Area unless accompanied by someone who controls the pet and 
unless carried or leashed. Pet droppings shall be removed by the person in control of 
the pet. Any Owner who keeps or maintains or permits to be kept or maintained any pet 
upon any portion of the Property agrees to indemnify and hold the Neighborhood · 
Association, each Owner and the Declarant free and harmless from any loss, claim or 
liability of any kind or character whatever (including reasonable attorneys' fees and 
costs) arising by reason of keeping or maintaining such pet within the Property. All pets 
shall be registered and inoculated as required by law. 

ARTICLE VII: ADDITIONAL RESTRICTIONS 
AFFECTING COMMON AREA AND FACILITIES 

Section 1. Right to Convey. The Declarant reserves the right to dedicate, 
transfer, sell, convey, give, donate, or lease to the Neighborhood Association or to any 
third party any portion of the Common Areas and Facilities that do not constitute a portion 
of a Condominium, subject to the provisions of this Article VI I and all other restrictions or 
limitations that the Declarant shall elect to impose, provided that so long as there is a Type 
"B" Member of the Neighborhood Association, the Declarant shall not dedicate, transfer, 
sell, convey, give, donate or lease such Common Area and/or Facility to the Neighborhood 
Association without the approval of HUD, if HUD approval is applicable or required. As an 
appurtenance to any such conveyance to the Neighborhood Association, the 
Neighborhood Association shall have all of the powers, immunities, and privileges 
reserved unto the Declarant in this Article VII as well as all of the Declarant's obligations 
with respect thereto, provided, however, that so long as the Declarant is an Owner, the 
Declarant, in addition to and jointly with the Neighborhood Association, shall retain all 
rights reserved unto it in this Article VII. Without limiting the generality of the foregoing, 
when it transfers, sells, conveys, gives, donates or leases to the Neighborhood 
Association or to any third party any portion of any such Common Area or Facility, the 
Declarant shall be entitled to reserve for its own benefit or the benefit of any Affiliate of the 
Declarant such signage easements as in its sole discretion may be necessary or 
desirable. Notwithstanding anything contained herein to the contrary, all Common Areas 
and Facilities that are not part of a Condominium and which are shown and described on 
any recorded plat of any portion of the Property, other than a Condominium Plat, shall be 
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conveyed to the Neighborhood Association free and clear of all encumbrances before 
HUD insures the first mortgage secured by a deed of trust on a Unit shown and described 
on such plat. 

Section 2. Improvements. The Common Areas and Facilities may be improved 
with facilities for social, recreational and community buildings, pools, private clubs, 
playground areas and other recreational facilities, and indoor and outdoor recreational 
establishments. Such facilities may include, but shall not be limited to, appropriate 
buildings, structures, roads, driveways, parking areas and utility equipment. 

Section 3. Declarant's Right of Access. The Declarant reserves the right to 
enter upon the Common Areas and Facilities to construct, landscape, maintain and 
operate any lmp[!:)Vements located thereupon. The Declarant further reserves the right to 
authorize the construction, landscaping, maintenance or operation of such facilities within 
the Common Areas and Facilities (including maintenance of landscaping thereupon) by 
the Neighborhood Association or any other third party. 

Section 4. Use of Common Areas and Facilities. The Common Areas and 
Facilities and any Improvements located thereupon shall be used only for the furnishing 
of the services and facilities for which the same is reasonably suited and which are 
incident to the use and occupancy of the Units. The Improvements located on the 
Common Areas and Facilities shall be used only for their intended purposes. Except 
with respect to use thereof by the Declarant in connection with its sales and marketing 
efforts for The Fairways Neighborhood, no Owner shall make any private, exclusive or 
proprietary use of the Common Areas and Facilities or any portion thereof without the 
prior written approval of the Board, which shall only have the authority to approve such 
use on a temporary basis. 

Section 5. BMP Facilities. It is anticipated that the Common Areas and 
Facilities will include a "best management practices" facility or facilities consisting of a 
pond or ponds. No swimming or boating shall be permitted on the ponds. The only 
permitted uses of the ponds shall be those, if any, set forth in the Rules and Regulations in 
effect from time to time. 

ARTICLE VIII: ADDITIONAL RESTRICTIONS 
AFFECTING UNITS 

Section 1. Use. Subject to the right of the Declarant to use a portion of the 
Property for the purpose of its sales offices and models and as otherwise set forth below, 
all Units shall be used solely for residential purposes, recreational purposes incidental 
thereto, and customary accessory uses. The use of a portion of a dwelling unit on a Unit 
as an office by an Owner or Tenant shall be considered a residential use provided that, in 
the opinion of the Declarant, such use does not create undue customer or client traffic, as 
determined by the Declarant, to and from the Single Family Unit and such use is in 
compliance with County ordinances pursuant to Article IX, Section 8 and is also in 
compliance with the Bay Creek Declaration. 
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Section 2. Subdivision. Units that are not Condominium Units may not be 
subdivided or its boundary lines changed without the prior written consent of the Declarant 
and compliance with County ordinances pursuant to Article IX, Section 8. The Declarant 
may replat any Unit that is not a Condominium Unit owned by it and take such other steps 
as are reasonably necessary to make such replatted Unit that is not a Condominium Unit 
suitable and fit as a building site, including, but not limited to, the relocation of easements, 
walkways, rights of way, recreational and community facilities and other amenities to 
conform to the new boundaries of said replatted Unit that is not a Condominium Unit. 

Section 3. Timeshares. No Unit or Condominium Unit shall be subjected to or 
used for any timesharing, cooperative, licensing or other arrangement that would entail 
weekly, monthly,. .. or any other type of revolving or periodic occupancy by multiple 
Owners, cooperators, licensees, or timesharing participants. 

Section_ 4. Leasing. The leasing of Condominium Units shall be in strict 
accordance with the terms and conditions of the Bay Creek Governing Documents. 

Section 5. Nuisances. No nuisance shall be permitted to exist in or on any 
Unit. Noxious, destructive, or offensive activity, or any activity constituting an 
unreasonable source of annoyance, shall not be conducted in or on any Unit, Common 
Area or Facility or any part thereof. Each Owner shall refrain and cause others to 
refrain from any act or use of his Unit that could reasonably cause embarrassment, 
discomfort, or annoyance to other Owners, their Tenants, family members, guests and 
invitees. 

Section 6. Hazardous Uses; Waste. Nothing shall be done or kept in or on 
any Unit that increases the rate of insurance applicable for any policies of insurance 
required to be obtained by this Declaration without the prior written consent of the 
Board, including, without limitation, any activities that are unsafe or hazardous with 
respect to any person or property. No Person shall permit anything to be done or kept 
in or on any Unit that will result in the cancellation of any policy of insurance required to 
be obtained by this Declaration or that would be in violation of any law, regulation or 
administrative ruling. No vehicle of any size that transports inflammatory or explosive 
cargo may be kept or driven on the Property at any time. Each Owner shall comply and 
shall be responsible for assuring that its Tenant, if any, family members, guests and 
invitees comply with all federal, state and local statutes, regulations, ordinances, or 
other rules intended to protect the public health and welfare as related to land, water, 
groundwater, air or other aspects of the natural environment, including, but not limited 
to, those laws regulating the use, generation, storage or disposal of hazardous 
substances, toxic wastes and other environmental contaminants. No Owner shall 
knowingly use, generate, manufacture, store, release, dispose of or permit to be used, 
generated, manufactured, stored, released, or disposed of by its Tenant or any third 
party or permit to exist in, on, under or about any portion of the Property or transport or 
permit to be transported to or from any portion of the Property any hazardous materials 
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except in compliance with all applicable environmental laws, or commit any waste on 
any portion of the Property. 

ARTICLE IX: DURATION; TERMINATION; ADDITIONS; RELATIONSHIP TO 
ZONING ORDINANCES; LIMITATIONS; VIOLATION; SUBORDINATION 

Section 1. Duration. This Declaration shall run with the land for an initial term of 
thirty (30) years from the its date of recordation in the Clerk's Office. Upon the expiration 
of said thirty (30) year period, this Declaration shall be automatically extended for 
successive terms of ten (10) years (the number of such extension terms being unlimited), 
unless this Declaration is terminated in the manner set forth below. 

Section 2,. Termination of Declaration. This Declaration may be terminated at the 
end of the then-current term by the affirmative vote of three-fourths (3/4ths) of the votes 
cast by the Type "A" Members present in person or by proxy at a duly called meeting held 
during the final year of such term. 

Section 3. Amendments Generally. Subject to the rights granted the 
Declarant in Sections 4, 6 and 1 O of this Article IX, this Declaration may be amended· 
only by the affirmative vote or written consent, or a combination thereof, of seventy-five 
percent (75%) of the Class A votes and, while there is a Type "B" Member, the approval 
of the Type "B" Member and if necessary or applicable, HUD. Any amendment that 
specifically affects the rights of holders of notes secured by deeds of trust encumbering 
Units, all or any portion of the Common Areas and Facilities shall be subject to the consent 
of such noteholders, with the procedures relating to such consent to be those set forth in 
Section 55-515.1 of the Code. In addition, any amendment shall be subject to the 
approval of the Board of Directors of the Bay Creek at Cape Charles Community 
Association, Inc. in order to be effective. An action to challenge the validity of an 
amendment may not be brought more than one ( 1) year after the amendment is effective. 

Section 4. Declarant's Unilateral Right to Amend. The Declarant shall have the 
unilateral right to amend this Declaration set forth in Section 55-515.2.F. of the Code. 
Further, the Declarant, for so long as the Declarant owns any portion of the Property, shall 
have the unilateral right to (i) make any amendment required in order for the provisions of 
this Declaration be in compliance with the provisions of the Bay Creek Governing 
Documents as the same may be amended from time to time, (ii) make any amendment 
required by the Town of Cape Charles, the County of Northampton, or the Virginia 
Department of Transportation, or any governmental agency or authority as a result or 
condition of changes to governmental laws, ordinances, rules and regulations pertaining to 
or relating to construction activities or as a condition of any required approval by such 
agencies of this Declaration, (iii) make any amendment required by the Declarant's 
construction and/or development lender and, (iv) make any amendment necessary for the 
Declaration to comply with the requirements, as the same may be amended from time to 
time, of any mortgage agency (including, without limitation, the Department of Veterans 
Affairs, Federal Home Loan Mortgage Association, Federal National Mortgage 
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Association, or HUD) with respect to their purchase of mortgage loans secured by 
Condominium Units. 

Section 5. Intentionally Deleted. 

Section 6. Effective Date of Termination or Amendment. Any amendment or 
termination of this Declaration shall become effective upon the recording of a Certificate of 
Termination or an amendment to this Declaration, unless a later effective date is specified 
in the amendment or termination instrument, which amendment or termination instrument 
shall be recorded in the Clerk's Office. 

Section 7. Additional Restrictive Covenants. The Declarant may add additional 
restrictive covenclr.its affecting the Property or any portion thereof prior to or at the time of 
the conveyance of the Property or a portion thereof to a third party or to limit the 
application of these covenants thereto prior to or at the time of such conveyance with the 
approval of HUD. · 

Section 8. Relationship To Zoning Ordinances, Etceteras. The provisions of this 
Declaration are subject and subordinate to the County zoning, subdivision and other 
ordinances. If any provision of this Declaration is less restrictive than a comparable 
provision in such zoning, subdivision or other ordinances, such zoning, subdivision or 
other ordinances, shall prevail. Without limiting the generality of the foregoing, such 
ordinances affect; the types of signage that may be approved by the Declarant pursuant to 
Article VI, Section 13; the ability to locate wells, pumping stations, and similar facilities on 
the Property pursuant to Article VI, Section 17; the use of a portion of a dwelling as an 
office pursuant to Article VIII, Section 1; and the provisions for resubdivision of Units set 
forth in Article VIII, Section 12. 

Section 9. Remedy for Monetary Breach. In the event of default by an Owner in 
any monetary obligation imposed by or pursuant to this Declaration, the Neighborhood 
Association and, the Declarant shall independently have the right to proceed at law or in 
equity to compel compliance to the terms hereof and recover sums due and/or money 
damages, including but not limited to reasonable attorneys' fees and other costs of 
collection. In the event of such a default and the failure of the Neighborhood Association 
and/or the Declarant to so proceed within thirty (30) days after receipt of notice from any 
Owner of a demand that ii or they do so, such Owner shall independently have such right 
to proceed, with any sums due that are recovered and/or money damages that are 
awarded being for the account of the Neighborhood Association. 

Section 10. Remedy for Non-Monetary Breach. Subject to the notice provisions 
set forth below and the dispute resolution provisions set forth in Section 11 of this Article 
IX, in the event of a breach by an Owner or of a Unit or any other party claiming the right to 
use such Unit by, through or under such Owner in performance of any non-monetary 
obligation imposed by or pursuant to this Declaration, the Declarant shall have the right to 
enter upon such Owner's Unit and take such actions as are necessary in the Declarant's 
sole and absolute discretion to remedy the same at the expense of such Owner. If the 
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nature of such breach is such, in the opinion of the Declarant, as to require immediate 
corrective action, the Declarant shall have such right to take corrective action after written 
notice to such Owner and such Owner's failure to take satisfactory immediate corrective 
action; in any other event, except as otherwise set forth herein, the Declarant shall have 
such right if, after thirty (30) days written notice of such violation or breach, it shall not have 
been corrected. Subject to the dispute resolution provisions set forth in Section 11 of this 
Article IX, in the event of a threatened breach by an Owner or any other party claiming the 
right to use such Unit by, through or under such Owner in performance of any non
monetary obligation imposed by or pursuant to this Declaration, the Declarant shall be 
entitled to bring an action against such Owner in equity for injunctive and other relief 
provided it first gives such Owner ten (10) days' notice of its intention to do so unless, in 
the opinion of the Declarant, the nature of the threatened breach is such as to require 
immediate legal action. If the Declarant fails to exercise the rights granted in this Section 
10 upon a breach by an Owner or any such other party in performance of any non
monetary obligation imposed by or pursuant to this Declaration within thirty (30) days after 
receipt of notice from the Neighborhood Association of a demand that it do so, the 
Neighborhood Association shall be entitled to exercise such rights. If neither the Declarant 
nor the Neighborhood Association exercises such rights within forty-five (45) days after 
receipt of notice from any Owner of a demand that it or they do so, such Owner shall be 
entitled to do so. 

Section 11. Alternative Dispute Resolution. If the Declarant, the Neighborhood 
Association, or an Owner, as the case may be, asserts that a non-monetary breach or 
threatened breach by an Owner or any other party acting by, through or under an Owner 
exists that is of such a nature that the Declarant, the Neighborhood Association or such 
Owner is obligated to give such Owner or developer notice thereof pursuant to Section 10 
of this Article IX (a "Section 10 Notice") before pursuing any remedy therefor, the 
Declarant, the Neighborhood Association or such Owner on its own initiative may elect in 
such Section 10 Notice to notify such other Owner that within ten (10) days after receipt of 
such Section 10 Notice, the sender or any recipient of such Section 10 Notice may elect 
by notice to the Declarant, the Neighborhood Association or such other Owner, as the 
case may be, to submit any matter in dispute to binding arbitration in the County in 
accordance with the provisions of the Uniform Arbitration Act, Section 8.01-581.01 et. seq. 
of the Code, provided in any such event there shall only be one ( 1) arbitrator appointed by 
the court pursuant to Section 8.01-581.03 of such Act and the arbitrator shall not be 
entitled to award any party punitive damages recoverable from any other party. The party 
giving notice of its election to submit a matter in dispute to such arbitration shall apply to 
the Circuit Court of the County for the appointment of an arbitrator within ten (10) days 
after giving such notice, failing which any other party to the matter in dispute may do so. 

Section 12. Certain Rights of Neighborhood Association. Subject to the 
provisions of Section 13 of this Article IX, the Neighborhood Association shall have the 
following rights hereunder: 

(a) The Board may suspend the voting rights of any Type "A" Member· 
during the period when an Assessment is delinquent, but, upon payment of 
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such Assessment and all related costs incurred which the Neighborhood 
Association is entitled to recover from such Member, such rights shall be 
restored. 

(b) The Board may suspend a Type "A" Member's right to use facilities or 
services provided directly through the Neighborhood Association for 
nonpayment of Assessments which are more than sixty (60) days 
delinquent, to the extent that access to such Member's Unit is not precluded 
and provided that such suspension shall not endanger the health, safety, or 
property of any Owner, Tenant or occupant. Any such suspension shall also 
act as a suspension of the right to use such facilities or services of any party 
claiming by, through or under such Member. 

(c) The Board may assess charges against any Type "A" Member for 
any violation of this Declaration, the General Property Covenants, or the 
Rules ana Regulations for which such Member or his family members, 
tenants, guests, or other invitees is responsible. The amount of any such 
charges shall not be limited to the expense or damage to the Neighborhood 
Association caused by the violation, but shall not exceed the maximum 
amounts for a single offense or per day for any offense of a continuing 
nature permitted pursuant to Section 55-513 of the Code and shall be 
treated as a Special Assessment against the Member's Unit for purposes of 
Section 55-516 of the Code, and the charges in connection with a violation 
of a continuing nature shall not be assessed for a period exceeding ninety 
(90) days or such longer period of time as may be permitted by Section 55-
513 of the Code. 

Section 13. Due Process Rights. No suspension pursuant to Section 12 of this 
Article IX or charge pursuant to Subsection 12( c) of this Article IX shall be imposed against 
a Type "A" Member before such Member is given an opportunity to be heard and to be 
represented by counsel before the Board. Notice of such hearing, including a statement of 
the charges or other sanctions that may be imposed, shall be given to such Member at 
least fourteen ( 14) days prior to the hearing. Notice of the hearing result shall be given to 
such Member within three (3) days after the hearing. 

Section 14. Failure No Waiver. The failure by the Owners, the Neighborhood 
Association, and/or the Declarant to enforce any right, reservation, restriction or condition 
contained in this Declaration in any one instance, regardless of how long such failure shall 
continue, shall not constitute a waiver of or a bar to the right to enforce such right, 
reservation, restriction or condition in any other instance or to enforce any other right, 
reservation, restriction or condition contained herein. 

Section 15. Costs of Corrective Action; Lien. Whenever any corrective action is 
taken pursuant to Section 10 of this Article IX or otherwise as permitted by this 
Declaration, the costs thereof shall be a personal obligation of the Owner of the portion of 
the Property affected at the time such costs are incurred. The costs shall be billed at the 
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completion of such corrective action, and all bills shall be due and payable thirty (30) days 
from the date of mailing of same. If the costs are not paid when due, the Declarant, the 
Neighborhood Association or the Owner initiating corrective action, as the case may be, 
may sue for a judgment, and, in addition to such costs, recover the costs of preparing and 
filing a complaint, a reasonable attorney's fee, a late charge of thirty dollars ($30.00) and 
interest at the rate of Twelve percent (12%) from the due date until finally paid. The costs 
of corrective action and all other amounts the Declarant, the Neighborhood Association or 
such Owner is entitled to recover shall constitute a Special Assessment against and lien 
on the portion of the Property affected and the Improvements thereon, which lien shall run 
with the land. Such lien shall be subordinate to the lien of any first deed of trust placed 
upon the affected portion of the Property prior to the perfection thereof. 

Section 16__ Venue: Waiver of Trial By Jury; Service of Process. Every Owner 
agrees that any suit or proceeding brought pursuant to the provisions of this Declaration 
may be brought in the General District Court or the Circuit Court of the County or any court 
that in the future may be the successor to either or both of such Courts, waives the right to 
trial by jury and consents to a trial without a jury. 

Section 17. Service of Process. Should suit be instituted against an Owrier or 
developer of a Condominium other than by the Declarant, and any such Owner or 
developer shall not at the time be residing in the Commonwealth of Virginia or service 
cannot be accomplished in any other reasonable fashion, each such Owner or developer 
hereby irrevocably appoints the Secretary of the Commonwealth of Virginia as his, her or 
its agent for the acceptance of service of process. 

Section 18. Assignment. By written instrument recorded in the Clerk's Office, the 
Declarant may assign to the Neighborhood Association or any other third party in whole or 
in part, revocably or irrevocably, all of its rights and obligations in this Declaration, subject 
to any conditions, limitations, or restrictions that the Declarant may elect to impose. 
Following any such assignment, the Neighborhood Association or such third party shall 
assume all of the Declarant's obligations that are incident thereto (if any), and the 
Declarant shall have no further obligation or liability with respect thereto. So long as the 
Declarant is an Owner or owns any portion of the Property upon which, pursuant to the 
Master Plan, it is anticipated that Units will be shown on an instrument to be recorded in 
the Clerk's Office, no such assignment shall limit the rights of easement and other rights of 
entry reserved unto the Declarant in this Declaration, or the right of the Declarant to act to 
prevent a violation or breach of this Declaration as provided for herein. If ( or to the extent 
that) the Declarant has not already done so prior to the time it is no longer an Owner, the 
Declarant shall be deemed to have assigned all of its remaining rights and obligations in 
this Declaration to the Neighborhood Association as its agent at such time. 

Section 19. Appointment of Neighborhood Association as Agent. The Declarant 
may appoint the Neighborhood Association as its agent to administer and enforce this 
Declaration. Such appointment may be temporary or permanent, and shall be subject to 
any conditions, limitations, or restrictions that the Declarant may elect to impose. Upon 
any such appointment, the Neighborhood Association shall assume any obligations that 
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are incident thereto. If ( or to the extent that) the Declarant has not already done so prior to 
the time it is no longer an Owner, the Declarant shall be deemed to have appointed the 
Neighborhood Association as its agent for all such purposes at such time. 

Section 20. Declarant and Neighborhood Association Not Liable: No Trespass: 
No Affirmative Duty. Neither the Declarant nor the Neighborhood Association shall be 
liable to any Person on account of any claim, liability, damage, or expense suffered, 
incurred by, or threatened against such Person arising out of or as a result of any action by 
the Declarant or the Neighborhood Association pursuant to this Declaration. No entry by 
the Declarant or the Neighborhood Association upon the Property or any portion thereof 
pursuant to this Declaration shall be deemed a trespass. No reservation of rights by the 
Declarant in this Declaration shall be construed to impose on the Declarant a burden of 
affirmative action.of any kind or nature whatsoever. 

Section 21. Notices. Any notice required or permitted to be sent to any Owner or 
Member under the provisions of this Declaration shall be deemed to have been properly 
sent, and notice thereby given, when delivered personally or sent by mail, with the proper 
postage affixed, to the address appearing on the Neighborhood Association's records. 
Notice to one ( 1) of two (2) or more joint Owners or joint Tenants of a Unit shall constitute 
notice to all joint Owners or joint Tenants, and notice to the Owner or Owners of a Unit 
shall constitute notice to any Tenant or Tenants on such Unit. It shall be the obligation of 
every Type "A" Member to immediately notify the Secretary of the Neighborhood 
Association in writing of any change of address for notice purposes. Any Person who 
becomes a Type "A" Member following the first day in the calendar month in which said 
notice is delivered or mailed shall be deemed to have been given notice if notice was given 
to his, her or its predecessor in title. 

Section 22. Severability. Should any Article, Section, Subsection, sentence, 
clause, phrase or term of this Declaration be declared to be void, invalid, illegal, or 
unenforceable, for any reason, by the adjudication of any Court or other tribunal having 
jurisdiction over the parties hereto and the subject matter hereof, such judgment shall in no 
way effect the other provisions hereof, which are hereby declared to be severable and 
which shall remain in full force and effect. 

Section 23. Interpretation. Subject to the provisions of Section 11 of this Article 
IX, the Declarant shall have the right to determine all questions arising in connection with 
this Declaration and to construe and interpret its provisions, and its determination, 
construction, or interpretation shall be final and binding. 

Section 24. Other Agreements. In the event of any conflict between the 
provisions thereof, the order of precedence of this Declaration, the Articles, the Bylaws 
and the Rules and Regulations shall be this Declaration, the Articles, the Bylaws and the 
Rules and Regulations. 

Section 25. Exceptions. The Declarant may issue variances exempting a 
particular Unit or portion of a Condominium or portion of the Common Area from any of 
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the provisions of Articles VI, VII and VIII, provided no such variance shall materially 
adversely affect an adjoining Owner's use or enjoyment of his Unit, the use and 
enjoyment of the Common Area, or development of The Fairways Neighborhood in a 
manner comparable to other "first-class" planned communities in the Hampton Roads, 
Virginia area. 

Section 26. Limited Liability. In connection with all reviews, acceptances, 
inspections, permissions, determinations, consents or required approvals by or from the 
Declarant, the ARC and/or the Neighborhood Association contemplated under this 
Declaration, the Declarant, the ARC and/or the Neighborhood Association shall not be 
liable to an Owner or to any other Person on account of any claim, liability, damage, or 
expense suffered or incurred by or threatened against an Owner or such other Person and 
arising out of .or in any way relating to the subject matter of any such reviews, 
acceptances, inspections, permissions, consents or required approvals, whether given, 
granted or withheld. 

Section 27. Management and Contract Rights of Neighborhood Association. The 
Board may enter into a contract with a management company or manager for the 
purposes of providing any or all elements of the operation, care, supervision, maintenance, 
and management of the Property, including any Condominiums located thereon. Any 
such contract entered into while there is a Type "B" Member shall contain or be deemed to 
contain a provision allowing the Neighborhood Association to terminate such contract 
without justification or penalty at such time as their no longer is such a Member. Any 
contract with a management company or manager shall be for this Neighborhood 
Association and the Unit Owners' Association of any and all Condominiums created on 
the Property, being the express intent of the Declarant that The Fairways Neighborhood 
and any and all Condominium projects created therein be managed by a common 
management company. 

Section 28. Rights of Note Holders. Any holder of a note secured by a first deed 
of trust on a Unit or portion of the Common Area shall be entitled, upon written request 
therefore, to receive written notice of (a) all meetings of the Neighborhood Association, (b) 
any condemnation or casualty loss that affects either a material portion of the Property or 
the Unit or portion of the Common Area securing its deed or trust, (c) any delinquency in 
the payment of any Assessment levied against such Unit, (d) a lapse, cancellation, or 
material modification of any insurance policy or fidelity bond maintained by the 
Neighborhood Association, and ( e) any proposed action that requires the consent of a 
specified percentage of holders of notes secured by such deeds of trust. In addition, such 
note holder shall be entitled to attend any meeting of the Neighborhood Association and to 
be furnished upon written request with a copy of any insurance policies maintained by the 
Neighborhood Association pursuant to this Declaration. 

Section 29. Property Owners' Association Act. In the event of any conflict 
between the provisions hereof and those in the Property Owners' Association Act, Section 
55-508 et. seq. of the Code, as now in effect and hereafter modified or amended from time 
to time, the provisions of such Act shall govern except in those cases where such Act 
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expressly allows deviations from such provisions in a declaration such as this Declaration. 
Any obligation imposed upon or right granted to any Owner, the Board, the Neighborhood 
Association or the Declarant pursuant to such Act not fully set forth herein shall 
nevertheless by binding upon and inure to the benefit of each Owner, the Board, the 
Neighborhood Association or the Declarant, as the case may be. 

Section 32. Subordination to Bay Creek Declaration and Bay Creek Governing 
Documents. The terms and conditions of this Declaration, the Bylaws, the Articles and 
any and all rules and regulations promulgated pursuant thereto are expressly subject to 
and subordinate in all respects to the Bay Creek Declaration and the Bay Creek Governing 
Documents, as the same may be amended or supplemented from time to time. Should 
there by any conflict between The Fairways Neighborhood Association documents and the 
Bay Creek Governing Documents, the Bay Creek Governing Documents shall control. 

Section 33. Priority of Association Documents over Condominium Instruments. 
The terms and provisions of this Declaration, the Bylaws, the Articles and all rules and 
regulations promulgated pursuant thereto are superior in all respects to the Declaration, 
Bylaws, and rules and regulations of any Condominium created on the Property and the 
Articles of Incorporation for the Unit Owners' Association for any such Condominium. In 
the event of a conflict between the Neighborihood Association documents and the 
Condominium Instruments for a Condominium, the Neighborhood Association documents 
shall control. 

Section 34. Approval of Condominium Instruments: Conflicts. For so long as the 
Company is an Owner, ii shall have the right prior to recordation thereof to approve all 
instruments required to be recorded in the Clerk's Office pursuant to the provisions of 
the Condominium Act in connection with formation of a Condominium and any 
subsequent material modification or amendment thereto (provided no such approval right 
will exist with respect to documents subsequently put to record to merely add additional 
phases to the Condominium). The Company shall join in each such instrument, 
modification or amendment thereto required to be approved by it solely for the purpose of 
evidencing such approval. The Company shall not be obligated to approve any such 
instrument, modification or amendment if such instrument, modification or amendment 
contains any provision that conflicts with the provisions of the Articles, this Declaration, the 
Bylaws, any rules and regulations promulgated pursuant thereto, or any guidelines 
established pursuant to the provisions of any of the foregoing. If any such instrument, 
modification or amendment is not disapproved in writing within fifteen (15) business days 
after actual receipt thereof by the Company and its counsel, it shall be deemed to have 
been approved, and the Company shall be obligated to join therein to evidence consent 
thereto. 
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-b. 
WITNESS the following signature pursuant to due authority as of the lday of 

fr P© I . , 2005. 
' 

DECLARANT 

BAY CREEK, L.L.C., a Virginia limited liability company 

By: £7/4/✓#--
Richard S. Foster, Manager 

COMMONWEAL TH OF VIRGINIA 

CITY/CITY OF \J1QG:1fJl1\ E,F'A;c+:\:--- , to-wit: 
-r~ 

The foregoing instrument was acknowledged before me this JL day of 
{\--{}(2.--1 L , 2005, in my jurisdiction aforesaid, by Richard S. Foster, Manager of Bay 

Creek, L.L.C., a Virginia limited liability company, on behalf of such company. 

My commission expires: or I '31 I of', 
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EXHIBIT "A" 

ALL THOSE certain parcels of land, with the buildings and improvements thereon and 
the appurtenances thereunto belonging, situate, lying and being in Northampton 
County, Virginia, designated as "SECTION 1-A 296,889.3 SQ.FT. 6.816 ACRES", 
"PART OF SECTION 1-B 188, 740.2 SQ.FT. 4.333 ACRES", "PART OF SECTION 1-B 
49,952.8 SQ.FT. 1.147 ACRES", "SECTION 2 347, 371.2 SQ.FT. 7.975 ACRES" and 
"SECTION 3 395,525.3 SQ.FT. 9.080 ACRES", on that certain plat entitled "REVISED 
PLAT OF VILLAGE H BEING A RESUBDIVISION OF 'COURSE PARCEL 2B-4B' AND 
'PARCEL H' OF BAY CREEK AT CAPE CHARLES PHASE TWO FOR BAY CREEK 
LLC (FORMERLY BA YMARK CONSTRUCTION CORPORATION) (DEED 
REFERENCE: Q.B.317, P.378) (MAP BOOK REFERENCES: M.B.26, P.62 AND 
M.B.27 P.26) TOWN OF CAPE CHARLES, CAPEVILLE DISTRICT NORTHAMPTON 
COUNTY, VIRGINIA" prepared by LandTech Resources, Inc., recorded in the Clerk's 
Office of the Circuit Court of Northampton County in Plat Book 33 at page 92, as 
Instrument Number 050000916. 

Network/Condominium Declaration and Bylaws/Tbc Fairways Neighborhood Declaration FINAL 
Rev: 4/18/05 

Page 32 of 32 



BYLAWS 

THE FAIRWAYS NEIGHBORHOOD ASSOCIATION, INC. 

1. Office. The office of the ASSOCIATION shall be located at such place 
or places as the BOARD may determine from time to time. 

2. Fiscal Year. The first fiscal year of the ASSOCIATION shall be from 
the date of its incorporation until December 31, 2005. Thereafter, the fiscal year 
of the ASSOCIATION shall be the calendar year. 

3. Seal. The seal of the ASSOCIATION shall have inscribed thereon the 
name of the ASSOCIATION. The seal may be used by causing it, or a facsimile 
thereof, to be imprElssed, affixed, or otherwise reproduced upon any instrument 
or documerit executed in the name of the ASSOCIATION. 

4. Definitions. Unless the context otherwise requires, all capitalized terms 
used in these BYLAWS shall have the definitions given to them in the ARTICLES 
or in the DECLARATION. 

5. Annual Meeting. The annual meeting of the MEMBERS for the 
election of the Voting Member and the alternative Voting Member and 
transaction of such other business as may come before the meeting shall be 
held in the month of each year commencing in 2006, at such time and place as 
shall be designated by the BOARD. 

6. Special Meetings. Special meetings of the MEMBERS may be 
requested at any time by written notice to the Secretary by a majority of the 
BOARD, CLASS "A" MEMBERS having at least twenty-five percent (25%) of the 
votes which may be cast by all of the CLASS "A" MEMBERS, the CLASS "B" 
MEMBER, or the President. 

7. Place of Meetings. All meetings shall be held at the office of the 
ASSOCIATION or at such other location as is determined by the BOARD and, 
unless another time is fixed in the notice of meeting, at 7:30 p.m. 

8. Quorum; Action by the MEMBERS. At all meetings of the MEMBERS 
the presence of CLASS "A" MEMBERS in person or by proxy entitled to cast 
one-third (113rd

) of the votes of all of the CLASS "A" MEMBERS shall constitute 
a quorum. If a quorum is present, the affirmative vote of a majority of the votes 
cast at the meeting in person or by proxy by the CLASS "A" MEMBERS shall be 
the act of the MEMBERS, other than to the extent a greater affirmative vote is 
required by the DECLARATION and/or the affirmative vote of the CLASS "B" 
MEMBER and/or the consent of HUD if the consent of HUD is also required. In 
the absence of a quorum, any officer of the ASSOCIATION, the CLASS "B" 



MEMBER, or, if no officer is present and the CLASS "B" MEMBER is not 
present, the CLASS "A" MEMBERS present and entitled to vote, by majority 
vote, may adjourn the meeting from time to time. After a quorum has been 
established at a meeting, the subsequent withdrawal of CLASS"A" MEMBERS or 
proxies, so as to reduce the number of CLASS "A" MEMBERS present in person 
or by proxy and entitled to vote at the meeting below the number required for a 
quorum, shall not affect the validity of any action taken at the meeting or any 
adjournment thereof, whether such action is taken before or after such 
withdrawal. 

9. Organization. At each meeting of the MEMBERS the President, or, in 
the absence of the President, the Vice-President (if any), or, in the absence of 
the President-·and Vice President (if any), any PERSON chosen by a majority of 
the CLASS "A" MEMBERS present and, so long as there is a CLASS "B" 
MEMBER, with the approval of the CLASS "B" MEMBER, shall preside. The 
Secretary,.or in his or her absence or inability to act, any PERSON appointed by 
the chairman of the meeting shall act as secretary of the meeting. 

10. MEMBER Register. The Secretary of the ASSOCIATION shall 
maintain a register in the ASSOCIATION office of the names and addresses of 
the MEMBERS. It shall be the obligation of each MEMBER to advise the 
Secretary of any change of address of such MEMBER or change of ownership of 
any UNIT owned in whole or in part by such MEMBER. The ASSOCIATION 
shall not be responsible for reflecting any change of address and/or ownership 
for purpose of notification until notified of any such change in writing. If any 
UNIT is owned by more than one (1) PERSON, the OWNERS shall advise the 
Secretary of the name and address of the PERSON to whom notice shall be 
directed, notice to whom shall be deemed to be sufficient notice to such 
OWNERS. In the absence of any such designation, notice may be sent to any 
one of such OWNERS, which notice shall be deemed to be sufficient notice to 
such OWNERS. Notice to an OWNER that is an entity shall be sent to the 
address provided by such entity to the Secretary, or, in the absence of any such 
address, to the registered office of such entity in the Commonwealth of Virginia. 

11. Directors. The following provisions shall apply to Directors of the 
ASSOCIATION and meetings of the BOARD: 

a. All Directors shall be of legal age, but need not be MEMBERS. 

b. While there is a CLASS "B' MEMBER, meetings of the BOARD may 
be held at such place within the Commonwealth of Virginia as the 
BOARD may from time to time determine or as shall be specified in 
the notice or waiver of notice of such meeting. Thereafter, such 
meetings shall be held at a location in Northampton County, Virginia. 
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c. The BOARD shall meet for the purpose of organization, the election 
of Officers and the transaction of other business as soon as 
practicable after each annual meeting of the MEMBERS. 
Notice of such meeting need not be given if such meeting is to 
occur on the same day and at the same place where the 
annual meeting is to be held. If all of the Directors are not 
present after the annual meeting of the MEMBERS, or if the 
Directors determine not to have the organizational meeting on 
the same day as the annual meeting of the MEMBERS, such 
organizational meetings shall be held as soon as practicable 
thereafter, at a time and place which shall be specified in a 
notice given as hereinafter provided. 

d. While there is a CLASS "B" MEMBER, regular meetings of the 
BOARD need not be held. Thereafter, such meetings shall be held at 
such time and place as the BOARD may from time to time determine, 
provided such meetings shall be held not less than twice each fiscal 
year. Notice of regular meetings of the BOARD need not be given, 
except as otherwise required by statute or these BYLAWS. 

e. While there is a CLASS "B" MEMBER, special meetings of the 
BOARD may be called solely by such MEMBER. Thereafter, such 
meetings may be called by any member of the BOARD or the 
President. 

f. The President or, in his or her absence, a Director designated by 
those Directors present, shall preside at meetings of the BOARD. 

g. A Director may resign at any time by giving written notice of his or her 
resignation to the President or the Secretary. Any such resignation 
shall take effect at the time specified therein or, if the time when such 
resignation is to become effective is not specified therein, then 
immediately upon its receipt. Acceptance of such resignation shall 
not be necessary to make it effective. 

h. Directors designated by the CLASS "B'' MEMBER shall not be entitled 
to any compensation. Directors elected by the CLASS "A" MEMBERS 
shall not be entitled to any compensation unless the CLASS "A" 
MEMBERS elect to pay them compensation and, while there is a 
CLASS "B" MEMBER, the CLASS "B" MEMBER consents to such 
compensation, and the CLASS "A" MEMBERS set the amount of such 
compensation, at any meeting of the CLASS "A" MEMBERS. 

12. Officers. The following provisions shall apply to Officers of the 
ASSOCIATION: 
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a. The President shall be the chief executive officer of the 
ASSOCIATION. He or she shall have all of the powers and duties 
usually vested in the office of president of an association comparable 
to the ASSOCIATION. 

b. The Vice-President (if any) shall, in the absence or disability of the 
President, exercise the powers and perform the duties of the 
President. He or she shall also assist the President generally and 
exercise such other powers and perform such other duties as shall be 
prescribed by the BOARD. 

c. The Secretary shall keep the minutes of all proceedings of the 
BOARO .. and the MEMBERS. He or she shall attend to the giving and 
serving of all notices to the MEMBERS and Directors and other 
notices required by law. He or she shall have custody of the seal of 
the ASSOCIATION and affix the same to instruments requiring a seal 
when duly executed. He or she shall keep the records of the 
ASSOCIATION, except those of the Treasurer (if any), and shall 
perform all other duties incident to the office of secretary of an 
association and as may be required by the BOARD or the President. 
Until such time as the BOARD elects a Treasurer, the SECRETARY 
shall also serve as and perform the functions of the TREASURER. 

d. The Treasurer shall have custody of all property of the 
ASSOCIATION, including funds, securities, and evidences of 
indebtedness. He or she shall keep books of account for the 
ASSOCIATION in accordance with good accounting practices, which, 
together with substantiating papers, shall be made available to the 
BOARD for examination at reasonable times. He or she shall submit 
a Treasurer's report to the BOARD at reasonable intervals and shall 
perform all other duties incident to the office of treasurer. The 
Association shall have the authority to delegate the Treasurer's duties 
to a professional management company. 

e. The Officers shall not be entitled to compensation unless the BOARD 
specifically votes to compensate them. However, neither this 
provision, nor the provision that Directors elected by the CLASS "A" 
MEMBERS will not be compensated unless otherwise determined 
pursuant to Subsection 11 (h) above, shall preclude the BOARD from 
employing a Director or an Officer as an employee of the 
ASSOCIATION, contracting with a Director or Officer for the 
management of the NEIGHBORHOOD, or engaging a Director or 
Officer to provide other services to the ASSOCIATION, and in any 
such event compensating such Director or Officer in a reasonable 
manner. 
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13. Budget. Prior to each fiscal ytcar commencing with fiscal 2006 , the 
BOARD shall adopt a budget for such fiscal year, which shall include the 
estimated funds required to defray ,the expenses for which the Association is 
responsible for pursuant to the Declaration, including maintaining replacement, 
improvement, and maintenance reserves. Commencing with fiscal 2006 , if the 
budget for any fiscal year is not adopted before the beginning of the fiscal year, 
the existing budget shall remain in effect until the budget for the fiscal year is 
adopted. Once adopted, the budget may be arnended or revised by the BOARD 
in its discretion. All budgets and amendments and revisions thereof shall be 
made available for inspection by the CLASS "A" MEMBERS and 
INSTITUTIONAL LENDERS upon reasonable request. Notwithstanding the 
foregoing, the adoption of a budget shall not be a condition precedent to the 
effectiveness .. of any ASSESSMENTS or SPECIAL ASSESSMENTS, and 
nothing contained herein shall be construed as restricting the right of the 
BOARD, at any time in its sole discretion, to levy additional ASSESSMENTS or 
SPECIAL ASSESSMENTS. The budget shall be prepared in accordance with 
the provisions relating to the budget as set forth in the Declaration. 

14. Amendments. These BYLAWS may be amended by the Directors 
from time to time, provided no amendment to these BYLAWS while there is a 
CLASS "B" MEMBER shall become effective unless consented to by the CLASS 
"B" MEMBER and if applicable or required, HUD. Any amendment to these 
Bylaws shall be subject to the prior approval of the Board of Directors of The 
Fairways Neighborhood Association, as the term is defined in the Declaration. 

15. Parliamentary Rules. , Roberts' Rules of Order (latest edition) shall 
govern the conduct of ASSOCIATION meetings when in conflict with the 
ARTICLES or these BYLAWS. 

16. Order of Precedence. In the event of any conflict between the 
ARTICLES, BYLAWS, RULES AND REGULATIONS and/or the DECLARATION, 
the order of precedence of such instruments shall be the DECLARATION, the 
ARTICLES, the BYLAWS, and the RULES AND REGULATIONS. 

17. Applicability of the ACT. Except to the extent duly modified herein, in 
the ARTICLES, or in the DECLARATION, the provisions of the Virginia Property 
Owners' Association Act, Chapter 26, Title 55 of the CODE as in effect on the 
date hereof or hereafter modified or amended shall apply to governance of the 
affairs of the ASSOCIATION. 

* * * * * 
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adopted by the lncorporator on ·' J(i'/ 6 , t.' ct:CJS 
The foregoing BYLAWS of The Fai}ys t'-je,pb.orhood f,.ssos:!ation, Inc. were 

Harry R. Purkey, Jr., 
I ncorporator 

·--ST A TE OF VIRGINIA, 
CITY OF VA. BEACH, to wit; . c' \l .. \ 

The foregoing was acknowleged before me this Lday of .... /_\l./J-~c.i.l...1.';...1 ___ _ 

2005, by Harry R. Purkey, Jr., lncorporator, , 

(
>_ ~rt_r[rfi,,,. .... ' ~ . 1;,l;J __ -. . . . . ·---

,ji'.t"-l ~J ( , L C ;) ?J Notary Publ;v 

My commission expires 
Condominium Declaration and Bylaws/ The Fairways Neighborhood FINAL 

Rev: 12/31/04 
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ARTICLES OF INCORPORATION OF 

THE FAIRWAYS NEIGHBORHOOD ASSOCIATION, INC. 

Toe undersigned hereby forms a non-stock corporation under the provisions of Chapter 10 
of Title 13 .1 of the Code ("Act"), and to that end adopts the following Articles of Incorporation for 
such corporation. 

ARTICLE I: NAME 

The name of the corporation is The Fainvays Neighborhood Association, Inc, . 

ARTICLE. II: PURPOSES 

Th~ sole purposes and powers Q{the corporation are: 

(a) To manage, maintain and care fo:r: the Common Areas and Facilities located in the 
Fairways Neighborhood, including any Common Areas and Facilities located within any 
condominium created in any portion of the Fairways Neighborhood, and to oversee the affairs of 
any and a:11 condominium projects created-within the FairwEiys Neighborhood, and to assess, collect 
and di$burse the charges due the Corporation from its Members, as hereinafter provided. 

(b) To acquire _(by gift, purchase or otherwise), own, hold, improve, build upon, operate, 
maintain, sell, lease, transfer, mortgage, encwnber, dedicate for public use or othezwise dispose of 
real or personal property in connection with the affairs of the corporation. 

(c) To do any and all things and acts that the corporation, from time to time, in its 
discretion, may deem to be for the benefit of the Fair-,,ays Neighborhood and the Members, or 
advisable, proper or convenient for the p_romotion of the peace, health, comfort, safety or general 
welfare of such Members, and to conduct any and all business that a corporation ol'ganized under 
the Act by law may now or hereafter conduct and have or exercise all powers rights and privileges 
that are not required to be specifically set forth in these Articles. 

Notwithstanding any other provisions of these Articles, the corpol'ation shall not canyon 
any activities not pennitted to be carried on by ·a homeowners association exempt from federal 
income tax under Section 501 of the Internal Revenue Code of 1986 or the corresponding provision 
of any future Internal Revenue law, 

AATICLE Ill: :MEMBERS AND VOTING 

The Association shall have two classes of membership, Class ''A" and Class "B" . · 

CLASS "A": Class "A'' Members shall be all the O\lrTlers except the 
Class " B" Member, if any. Class ''A" Members shall one (1) equal vote 
for each Condominium. Unit they own. All Class "A" votes shall be cast 
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as provided in this Section ill and S'Ubject to the restrictions on voting as 
set forth in this Article m. 

CLASS "B": The sole Class "Bn Member sh.all be the Declarant or any 
assignee of the Declarant as the Declarant may so direct. The Class "B" 
Membership shall tecminate UP,~n the earlier of (i) four (4) months at,l.~ 
the conveyance of more than 75% of the Condominium Units in the 1!l,-St 
condominium project create? in the Fairv,,ays Neighborhood or (ii) 
when, in its discretion the Declarant so determines and records in the 
Clerk's Office an instrumeni tenninating the Class 0 B" Membership. 
Upon tennination of the Clas~ .. B" Membership, the Declarant shall be a 
Class .. A" Member entitled to Class "A" Votes for each Condominium 
Unit in the Faitways Neighborhood it owns. 

In any situation where a Member is entitled personally to exercise the Vote for his or her 
Unit, and there is more than one Owner of such Unit, the vote for such Unit shall be exercised as 
the Co-Owners determine among themselves and advise the Secretary of the Association in 'Writing 
prior to the vote being taken. Absent such advice, the Unit's vote shall be suspended if more than 
one person seeks to exercise it. 

LIMITATION ON VOTING RIGHTS 

The Class "A" Members voting rights are restricted to electing the Voting Member and the 
alternate Voting Member for the Fairways Neighbr.:,rhood as set forth in the Bay Creek Declaration, 
the election of one (1) member of the Board ·of Directors of the Cotporation as set forth in Article 
IV below and such other matters as are specifically enumerated in these Articles. Class "A" 
Members are not entitled to vote on any matter for which voting rights in the Class "A'' Members 
are not spedfically set forth herein. Among other matters, the Class "A" Members shall not have 
the right to elect or remove Members of the Boa.td of Directors other than the one ( 1) member of 
the Board of Directors the Class "A" Members are Authorized to elect as set forth above. 

@TICLE IV: MANAGEMENT OF CORPORATION 

The affairs of the Association shall be :managed by the Board of Directors having no fewer 
than three (3) and no more than seven (7) members. The initial Board of Directors shall have three 
members and those persons identified as such in Article V below shall serve as such initial Boe.rd 
(the "Initial Board Members'') until the firat Annual Meeting of the Board after the Declarant of the 
first Condoo;rinium to be created in the Fairways :Neighborhood has relinquished control of the Unit 
Owner's A~~ociation. At the first Annual meeting of the Board after the Declarant of the first 
Condominimn to be created in the Fairways 'ijeighborhood has relinquished control of that 
Condomini~, the Board of Directors of the C<i,rporation shall be increased from three to five 
members, with the Initial Boa.rd Members shall remain as members of the Board and the other two 
Directors shall be those persons elected by the Board of Directors of the first Condominium. to be 

Page 2 
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created in the Fairways Neighborhood to serve on the Board of Directors of the Corporation. At the 
first annual meeting after the Declarant has relinquished control of the second Condominium to be 
created m the Fai1"'tays Neighborhood, theladard of Directors shall be increased to seven (7) 
members, the Initial Board members shall coAtinue to serve as Board members, the Board members 
elected by the Board of Directors of the fi~t Condominium shall continue to s~e as Board 
members. and the remaining two Board memb~s shall be elected by the Board of Dii:ectors of the 
second Condominium to be created in the ~airways Neighborhood to serve on the Board of 
Directors of the Corporation. At the first .Allnual meeting after the Declarant has relinquished 
control of the third Condominium to be crea~d in the Fairways Neighborhood, the Initial Board 
Members shall resign) the Board members sdlected by the Boards of Directors of the first and 
second Condominiums to be created in the FairlNays Neighborhood shall continue to s~e as Board 
memben;, two members of the Board of Directors of the Corporation shall b e elected by the Board 
of Directors of the third Condominium to be created in the Fairways Neighborhood, and the seventh 
Board member shall be appointed by the Class "B" Member and shall serve until the next annual 

meeting of the Corporation. At said next annual meeting of the Corporation, the Class "A" 
Members shall elect one (1) member to the Board and thereafter, the Board shall consist of seven 
members, two of which shall be elected by the Boa.rd of Directors of e.ach Condominium in the 
Fairways Neighborhood and one of which shall b~ elected by the Class "A', Members. All Board 
members shall serve for a term of two (2) years. 

A Board member may be removed from office, with or without cause by the members of the 
Board at a meeting of the members of the Board of the Corporation expressly called for that 
purpose, provided that notice of such meeting shall state that the purpose, or one of the purposes, of 
the meeting is rem.oval of that Director. For so long as there is a Class ••B" Member, .any removal 
of Initial Board Members as set forth in Article V below or any Director elected by the Class "B" 
Member as set forth above shall be subject by the' consent and approval of the Class ' 'B" Member. 
Otherwise, if a member of the Board is removed and that Board member was elected to the Board 
by the Board of Directors of a Condominium, th~n the membc;rs of the Board of Directors of that 
Condominit.+m shall elect such successor Board ~ember as soon as practical at a special meeting 
called for that purpose. If the member of the Boa:td was elected by the Class "A" Members as set 
forth above> then the Class .. A" Members shall' elect such successor Director. The foregoing 
provisions shall also apply in the event that a Director resigns> becomes disabled, or dies. 

A:n Initial Board Member or any Director elected by the Class "B~' Member shall not be 
required to ?isqualify themselves upon any vote, upon any management contract lease or other 
matter between the Class "B" Member and the Neigb.bol'hood .Association whether under 
circum.st.ances or by virtue of which the Class "B': Member may have a pecuniary or other interest. 
No such ac~al or appaxent conflict of interest shall be a cause of partial or total invalidity of the 
matter voted on, whether or not the vote of any Initial Board Member or any Director selected by 
the Class ''B" Member was necessary for the adoption, ratification, or execution of the same. 

Page 3 
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ARTICLE V: INITIAL BOARD OF DIRECTORS 

The names and addresses of those persons who are to constitute the initial Board of 
Directors are: 

NAME 

Richard S. Foster 

Jeffery A. Foster 

S. Scott Foster 

ADDRESS 

1100 Eaglewood Drl ve 
Virginia. Be.ach, VA 23454 

1100 Eaglewood Drive 
Virginia Beach, VA 23454 

1100 Eaglewood Drive 
Virginia Beach, VA 23454 

ARTICLE VI: REGISTERED OFFICE AND AGENT 

The address of the initial registered office of the corporation is 303 34th Street, Suite 5, 
VirginiE.1, Beach, Virginia 23451 . The name of the initial registered agent is Han:y R. Purkey, Jr., 
whose business address is 303 34lh Street, Suite S, Virginia Beach, Virginia, 23451, which is 
located in the City of Virginia Beach. Mr. P~key is a resident of Virginia and a member of the 
Virginia State Bar, 

ARTICLE VII: LOANS; DEEDS OF TRUSI 

The Board of Directors shall have the power and authority to enter into deeds of trust 
encumbering the property of the corporation and to pledge the revenues of the corporation as 
security for loans made to the corporation which loans shall be used by the corporation in 
performing its authorized functions; provided that any such deed of trust is with the prior ~onsent of 
mote than two-thirds (2/3rds) of the votes of the Board and, so long as there is a Class "B" 
Member, 'tb.e affirmative vote of the Class "B" Member, and, if applicab,e, HUD. 
Notwithst~ding anything in the Declaration to th9 contracy-, without the express written fonsent of 
the Declarant, the corporation shall not be allowed to reduce the level of the Annual Assessment at 
any time there arc outstanding any amounts due the Declarant as repayment of any loans made by 
the Declarant to the corporation. 

ARTICLE VIII: MERGER; CONSOLIDATION; SALE OF ASSETS; DISPOSITION 
OF ASSETS lN DISSOLUTION 

·so long as there is a Class "B'' Member, the corporation shall not participate in a merger 
or consolidation, sell, lease, exchange, or otherwise dispose of all, or substantially all, of its 
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.~ ,, property, with o:r 'IV'ithout the good will, othernise than in the 1.1.9ual and regular course of 
business, or dissolve without the consent of HUD, if applicable. Subject to the provisions of the 
preceding sentence, the corporation may participate in such a merger, consolidation disposition 
of assets or be dissolved by the affirmativ~ v9te of more than two•thirds (2/3rds) of the vo:es of 
the Board andso long as there is a Class ''B" Member, of the Class "B" Mettiber. Pnor to 
dissolution of the coiporation, the assets of the coxporation shall be offered for dooication to the 
County of Northampton, Virginia. If sue~ dedication is refused, such assets shall be granted, 
conveyed and assigned to any nonprofit corporation, association, trust or other organization to be 
devoted to purposes similar to those contemplated by the Declaration and General Property 
Covenants. In the event of such a dissolution and transfer, the assets shall continue to be used 
and maintained for the pwposes set o_ut herein. 

ST0/ 900 le) 

ARTICLE IX: INDEMNIFICATION 

The corporation shall have all of the powers of indemnification set forth in Article 9 of the 
Act as -in ·effect on the date hereof or as hereafter modified or amended, provided that whenever 
pursuant to such Article (i) a determination that indemnification is permissible is to be made, (ii) 
indemnification is to be authorized, and/or (iii) an evaluation as to the reasonableness of expenses 
against which an individual is to be indemnified is to be made, in any such case by . a vote of the 
Member:s, the vote required shall be the affumative vote of xp.ore than two-thirds (2/3rds) of the 
Boa.rd , so long as there is a Class "B" Member, of the Class "B" Member, provided membership 
interests owned or voted under the control ofDire9tors who are at the time parties to the proceeding 
in question may not be voted on the determination, authorization, or evaluation, as the case may be. 

ARTICLE X: DEFINITIONS; CONFLICTS 

All ~apitalized tenns ·used in these Articles and not defined herein shall have the meaning 
given to them in the Declaration of Rights, Restrictions, Affirmative Obligations and Conditions 
Applicable fo the Fairways Neighborhood made by Bay Creek, L.L.C., a Virginia limited liability 
company, which will be tecorded in the Clerk's Office following incorporation of the ctjrporation. 
In the event of a conflict between these Articles an;d the foregoing Declaration, the Declar~tion shall 
govern. Further, in the event of a conflict between these Articles and the Bay Creek Governing 
Documents, then the Bay Creek Governing Docum ts shall control. 

Dated: 3/z<t/b< 
Harry R. Purkey, Jr. 
Incorporator 

Nc1.l"Orlc/Micles oflncorporntioo/Thc f'oUWllys Nci_gbborhood J&ll 3 Rev CL"EAN 
Rev. 3/28/0.S 
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STATE CORPORATION COMMISSION 

C}(jchmon:c£ ;4.pri[ 5, 2005 

<J'liis is to certify tfiat the certificate of incorporation of 

The Fairways Neighborhood Association, Inc. 

was tliis aay issued ana acfmittecf to recora in tfiis office and that 
the said corporation is authorized to transact its 6usiness su6ject 
to a[[ Virginia faws appCica6[e to the corporation and its 6usiness. 
P.Jfective date: .Jlpri[ 5, 2005 

CIS0313 

6T0/J.00~ 

State Corporation Commission 
fittest: 



   

 

 

4.3 - Palmer Lake Villas Association Governing Documents 
  



DECLARATION OF COVENANTS, CONDITIONS, AND RESTRICTIONS FOR 

PALMER LAKE VILLAS  

Prepared by & Returned to:  

 
STATE OF VIRGINIA, COUNTY OF NORTHAMPTON 

This DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS 
FOR PALMER LAKE VILLAS ("Declaration"), is made and entered into as of this _____ day 
of August, 2020, by Bay Creek Development, LLC, a Virginia limited liability company, with 
a principal office address of 11675 Rainwater Dr., Suite 220, Alpharetta, Georgia,  30009  
("Declarant").  

RECITALS:  

WHEREAS, Declarant is the owner of certain real property located in Northampton 
County, Virginia, known as PALMER LAKE VILLAS (referred to herein as  “the Villas”) which 
consists or will consist of duplex-style single-family residential dwellings, which real property is 
more particularly described by Exhibit A, attached hereto and incorporated by reference herein 
(the "Property");   

WHEREAS, Declarant now owns or may acquire other lands which may be added to the 
Villas at Declarant's option and subject to the terms and conditions of the Master Declaration of 
Covenants, Conditions and Restrictions for Bay Creek at Cape Charles, recorded in Book 316, 
Page 656, in the Northampton Circuit Court (together with all amendments thereto recorded in 
accordance with the provisions thereof, the "Master Declaration"); 
 
            WHEREAS, on June 17, 2005, Bay Creek, LLC, as Declarant under the Master 
Declaration, created a new subdivision within the Bay Creek at Cape Charles planned unit 
development known as the Fairways Neighborhood and in connection therewith caused to be 
recorded as Instrument #050002310 in the Northampton Circuit Court, a Declaration of Rights, 
Restrictions, Affirmative Obligations and Conditions Applicable to the Fairways Neighborhood. 
(“the Fairways Neighborhood” and the “Fairways Declaration”);   
 

WHEREAS, on January 30, 2020, Bay Creek South, LLC, as successor declarant under 
the Master Declaration, caused to be recorded as Instrument # 200000166 in the Northampton 
County Circuit Court, a certain Amendment to the Declaration of Covenants, Conditions and 
Restrictions for Bay Creek at Cape Charles (the “Amended Master Declaration”) (unless 
otherwise defined herein, all terms defined in the Amended Master Declaration shall have the 
same meanings in this Declaration); 

WHEREAS, the Villas and the Property are subject to this Declaration, the Fairways 
Declaration, and the Amended Master Declaration; 

   



 
 

WHEREAS, Declarant desires to subject the Property to these protective covenants and 
form an association of owners within the Villas to provide for, among other things, the 
preservation of the property values and the desirability and attractiveness of the real property 
containing the Villas, and to provide for the establishment and the continued maintenance of the 
Limited Common Area and the Lawn Maintenance and Landscape Elements (as defined below) 
within the Villas; and  

WHEREAS, Bay Creek Development, LLC, as owner of, and holder of Declarant rights 
with respect to the Property, executes this Declaration in order to impose the covenants, 
conditions, and restrictions herein upon the Property.  

NOW THEREFORE, Declarant declares that the Property shall be held, sold, and 
conveyed subject to the Virginia Property Owners Association Act (the "Act"), as set forth in 
Section 55.1-1800 et seq. of the Code of Virginia, 1950, as amended, as well as the following 
easements, restrictions, covenants, and conditions. These protective covenants shall be binding 
on and shall inure to the benefit of all parties having any right, title or interest in the Property or 
any part thereof, their heirs, successors, and assigns.  

ARTICLE I  
Definitions  

The definitions of terms as set out in the Master Declaration, except as specifically modified or 
changed by this Declaration, are adopted and incorporated herein by reference.  

The following additional definitions shall apply for purposes of this Declaration:  

"Association" shall mean and refer to The Palmer Lake Villas Property Owners’ Association, 
Inc., with a principal office address of 11675 Rainwater Drive, Suite 220, Alpharetta, Georgia, 
30009,   and its successors and assigns.  

"Board of Directors" or "Board" shall be used interchangeably and shall mean the body 
responsible for administration of the Association.  
 
"Common Area" shall mean all real and personal property, including easements, in which the 
Association owns, leases, or otherwise holds possessory, or use rights, for the common use and 
enjoyment of the owners of the Villas and the owners of property in the Fairways Neighborhood, 
if any. 

"Common Expenses" shall mean any and all expenditures made by or financial liabilities of the 
Association, together with any allocations to reserves, pursuant to and in accordance with this 
Declaration. 

“Fairways Neighborhood Association” shall mean the property owners’ association formed 
pursuant to the Fairways Declaration. 



“Fairways Neighborhood Association Common Area" shall mean all real and personal property, 
including easements, in which the Association or the Fairways Neighborhood Association owns, 
leases, or otherwise holds possessory or use rights for the common use and enjoyment of the 
owners of property in the Fairways Neighborhood. 

 “The Villas Guidelines” shall mean the guidelines and standards for design, landscaping, care, 
and grooming of Lawn Maintenance and Landscape Elements, as said guidelines and standards 
may be amended from time to time. The initial Villas Guidelines shall be prepared by the 
Declarant, who shall have the sole and full authority to amend the same during the Declarant 
Control Period (as said period is defined in Article XII). After the Declarant Control Period, the 
Association may amend the Villas Guidelines if sixty-seven percent (67%) of the then Lot 
Owners agree. The Declarant or, after the Declarant Control Period, the Association, shall make 
the Villas Landscape Guidelines available to Owners but shall not be required to record the 
same.  

"Lawn Maintenance and Landscape Elements" shall mean all real and personal property, 
including easements, which the Declarant or the Association may maintain within the Property 
from time to time. This term shall include the care and grooming of all vegetative elements 
existing on each Lot beginning at the time said Lot is conveyed from Declarant or a builder to a 
Member of the Villas.  

"Limited Common Area" shall mean all real and personal property designated under this 
Declaration or the Amended Master Declaration, as the same may be amended from time to time, 
for the exclusive use or primary benefit of Owners and occupants within the Villas, as more 
particularly described in this Declaration. Limited Common Areas may be designated in the 
Amended Master Declaration, this Declaration, or may be shown and designated on any plats or 
maps recorded in the Northampton County Circuit Court pursuant to this Declarantion, the 
master Declaration, or Amended Master Declaration; or which may be designated in any 
supplemental declaration or amend declaration annexing additional properties. Unless the 
Declarant or the declarant under the Amended Master Declaration designates and reserves the 
Limited Common Area for the exclusive use of specific Lots, then the Limited Common Area 
shall be deemed to serve all of the Lots within the Villas, and all costs associated with the 
maintenance, repair, replacement and insurance thereof shall be a Common Expense for the 
Villas owners.  

"Lot" shall mean any portion of the Property, whether improved or unimproved, designated for 
separate ownership by an Owner and shown on a recorded subdivision plat. The term shall refer 
to the land, if any, which is part of the Lot as well as any improvements thereon.  

"Master Association" shall mean Bay Creek at Cape Charles Community Association, Inc., a 
Virginia nonprofit corporation with a principal office address of 4605 Pembroke Lake Circle, 
Suite 302, Virginia Beach, Virginia  23455, and its successors and assigns.  

"Master Governing Documents" shall mean the Amended Master Declaration and any 
amendments and supplemental declarations thereto, the By-Laws and Articles of Incorporation 
of the Master Association, the Architectural Design Standards, the Restrictions and Rules, 
resolutions by the Master Association Board of Directors, and recorded plats affecting the 



property as anyone or more of which may be lawfully amended from time to time.  
 
“The Villas Governing Documents” shall mean the Amended Master Declaration, the Fairways 
Declaration, this Declaration and any amendments and supplemental declarations thereto, the 
By-Laws and Articles of Incorporation of the Association, the Architectural Design Standards, 
the Restrictions and Rules, resolutions by the Association Board of Directors, and recorded 
plats of the Villas, as anyone or more of which may be amended from time to time.  

 
"Member" shall mean a person subject to membership in the Villas Association pursuant to 
Article IV.  

"Owner" shall mean the record owner, whether one or more persons or entities, of fee simple 
title to any Lot, but excluding those parties who have an interest in a Lot merely as security for 
the performance of an obligation.  

"Unit" shall mean a residential dwelling constructed upon a Lot.  

ARTICLE II  
Amended Master Declaration  

Declarant hereby adopts by reference, as if fully set forth herein, all provisions of the 
Amended Master Declaration, and any supplements or amendments thereto presently existing or 
hereafter adopted.  

ARTICLE III 
Architectural Design Standards  

 
In addition to the guidelines and restrictions contained in the Master Declaration and this 

Declaration, the Property shall be subject to any architectural design standards for the Villas 
(the "Villas Architectural Standards") which may be adopted by the Architectural Control 
Committee (herein the "ACC") of the Master Association in accordance with the provisions of 
the Master Declaration.  

ARTICLE IV  
Membership and Voting  

Section 1. Membership and Voting Rights. Every Owner of a Lot which is subject to this 
Declaration shall be a member of the Association. Membership shall be appurtenant to and may 
not be separated from ownership of any Lot. Such membership is not intended to apply to those 
persons or entities holding an interest in any Lot merely as security for the performance of an 
obligation to pay money, e.g., mortgages or deeds of trust; however, if such secured party should 
realize upon its security and become the fee owner of a tract, it and its assigns will be subject to 
all of the requirements and limitations imposed in these protective covenants on Owners of tracts 
within the Villas, including those provisions with respect to payment of Assessments.  

Section 2. Membership Classes. The Association shall initially have two classes of voting 



membership (additional classes of membership may be added to the Association by Declarant in 
the event that additional property is annexed to the Villas):  
 
 (a) Class "A". Class A Members shall be all Lot Owners except the Class "B" Member, if any.  

(b) Class "B". The sole Class B Member shall be the Declarant.  
 
Section 3. Voting Rights. The voting rights of each class of membership shall be as follows: 

(a) The Class A Members shall be entitled to one vote for each Lot owned within the Villas. 
When more than one person holds an interest in any Lot, all such persons shall be members. The 
vote for such Lot shall be exercised as they determine, but in no event shall more than one vote 
be cast with respect to any Lot. Fractional voting with respect to any Lot is hereby prohibited.  

(b) The Class B Member shall be entitled to 16 (16) votes for each platted Lot in the Villas. The 
Class B Membership shall cease and be converted to a Class A Membership when Declarant 
completes construction upon and conveys all Lots to third parties or upon Declarant's voluntary 
surrender of its Class B Membership.  
 

The period during which there is Class B Membership is sometimes referred to herein as 
the "Declarant Control Period." During the Declarant Control Period, the Declarant shall have 
the rights, among others, to designate and select the Board and the right to remove any person or 
persons designated and selected by the Declarant to serve on the Board, and to replace them for 
the remainder of the term of any person designated and selected by the Declarant to serve on the 
Board who may resign, die, or be removed by the Declarant.  

Section 4. Rights of the Association. The Association may exercise any right or privilege given 
to it expressly by this Declaration, the By-Laws of the Association, the Virginia Property 
Owners’ Association Act, as set forth in the Act, or reasonably implied from or reasonably 
necessary to effectuate any such right or privilege, including but not limited to the right to 
perform cosmetic maintenance such as mowing and planting and creation and maintenance of 
stormwater retention facilities, which facilities adjoin but might not be located within the 
Property. Except as otherwise specifically provided in this Declaration, the By-Laws or the 
Articles of Incorporation of the Association, all rights and powers of the Association may be 
exercised by the Board without a vote of the membership.  

ARTICLE V 
 Limited Common Areas  

 
Section 1. Owners' Easements of Enjoyment. Every Owner whose Lot has assigned to it a 
Limited Common Area shall have a right and easement of use, access, and enjoyment in and to 
the Limited Common Area, which rights shall be appurtenant to and shall pass with the 
respective title to every Lot, subject to the following provisions: a) the Declaration, Bylaws, and 
rules and regulations and the Master Governing Documents; b) any restrictions or limitations in 
any deed or other instrument conveying any portion of the Limited Common Area to the 
Association or the Master Association; c) the right of the Board to adopt rules regulating the use 



and enjoyment of the Limited Common Area and improvements thereon, including rules 
restricting use of the Limited Common Area to Owners and occupants of Lots and their guests, 
and rules limiting the number of guests who may use the Limited Common Area; and the right of 
the Board to establish penalties for any infractions thereof; d) the right of the Board to impose 
reasonable charges, fines and other sanctions for late payment of assessments or other violations; 
e) the right of the Master Association, acting through the Master Association's Board of 
Directors, to dedicate or transfer all or part of the Limited Common Area to any public agency, 
authority, or utility for such purposes and subject to such conditions as may be agreed to by the 
Association; f) the right of the declarant under the Amended Master Declaration to assign use of 
all or part of the Limited Common Area to additional neighborhoods within Bay Creek at Cape 
Charles, as provided in the Amended Master Declaration; g) the right of the declarant under the 
Amended Master Declaration to redesignate all or part of the Limited Common Area, whereupon 
the costs of maintenance thereof may be deemed a Master Association Common Expense; h) the 
right of the owner of all or part of the Limited Common Area to convey such area to the 
Association or the Master Association as provided in the Amended Master Declaration; i) the 
right of the Master Association, acting through the Master Association's Board of Directors, to 
mortgage, pledge, or hypothecate any or all of its real or personal property as security for money 
borrowed or debts incurred; and j) easements as provided in this Declaration and in the Amended 
Master Declaration.  

 
Article VI 

Maintenance, Repair and Replacement 

Section 1. Responsibility of the Association - Limited Common Elements. The Association will 
maintain, repair and replace all portions of the Limited Common Area, except the portions of any 
Limited Common Area which are required by this Declaration to be maintained, repaired or 
replaced by Owners to which the Limited Common Area is allocated and except for any 
maintenance or repairs caused by the negligence or intentional misconduct of any Owner, his 
agents, invitees or family members, which shall be the responsibility of that Owner. The actual 
and estimated expenses of maintaining, operating, repairing, and replacing the Limited Common 
Area, including insurance, reasonable reserves, and utilities, as the Board may find necessary and 
appropriate pursuant to the Declaration for the benefit of the Limited Common Area, shall be 
assessed at a uniform rate to all Units.  

Section 2. Responsibility of the Association - Units. In addition to maintenance of the Limited 
Common Elements, the Association, and not the individual Owners, shall provide certain 
scheduled exterior maintenance upon each Unit, which maintenance will include: the scheduled 
repainting and resurfacing  of all exterior building surfaces, including the exterior doors and 
garage doors; the scheduled replacement of roofs, including the removal. & replacement of 
shingles, flashing, venting and moisture barrier materials; the routine maintenance of Lawn 
Maintenance and Landscape Elements upon each Lot (as more particularly described in Article 
VII); and the maintenance of gutters and downspouts. Such exterior maintenance shall not 
include maintenance of glass surfaces, exterior doors, and window frames (re: entire window 
unit) unless approved by the Board, except the Association shall be responsible for painting 
exterior doors. With regard to the scheduled roof replacement, the Association shall not be 
responsible for any repair and/or replacement of the sheathing or underlying wood support 
members within the roof system. With regard to the scheduled exterior repainting, the 



Association shall not be responsible for the staining or painting of any horizontal wood surfaces 
on decks, porches or steps. All such exterior maintenance of Units will be provided by the 
Association on a schedule and to a scope of work appropriate to meet the reasonable standards 
determined by the Board, in its discretion, and not on a schedule or to a scope as directed, 
requested or specified by any specific Owner. The cost of the exterior maintenance upon each 
Unit will be included in the Base Assessments and shall be levied at a uniform rate against all 
Units. No Owner may exempt himself or herself from liability for assessments for-exterior 
maintenance provided by the Association. In the event the need for maintenance or repair is 
caused through the willful or negligent act of the Owner, his family, guests, invitees, or licenses, 
the cost of such maintenance or repairs shall be added to and become a part of the assessment to 
which such Unit is subject. Exterior maintenance services may be modified by the Board as it 
deems reasonable and appropriate.  
 
Section 3. Responsibility of the Owner. Except for the maintenance provided by the Association 
as described in Sections 1 and 2 of this Article, each Owner will be responsible for all other 
required maintenance of the exterior and interior of his or her Lot and Unit, including the fixtures 
and utilities located in the Unit to the extent current repair shall be necessary in order to avoid 
damaging other persons, Units, Lots or the Limited Common Areas. All fixtures, equipment, and 
utilities installed and included in a Unit commencing at a point where the fixtures, equipment, 
and utilities enter the Unit shall be maintained and kept in repair by the Owner. The Owner at the 
Owner's expense shall maintain, repair or replace the heating and air-conditioning units (HV 
AC), air handling units, heat exchanger, heat outlet, enclosures, and mechanical attachments. The 
Owner shall not allow any action of work that will impair the structural soundness of the 
improvements, impair the proper functioning of the utilities, heating, ventilation, or plumbing 
systems or integrity of any townhome building, or impair any easement or hereditament. An 
Owner is responsible for a repair resulting from a casualty occurring within, or affecting the 
inside of the Unit. Each Owner shall be responsible for removing all snow, leaves, and debris 
from all doorsteps or stoops appurtenant to his or her Unit.  
 
Section 4. Association's Right to Maintain Lots and Units. If an Owner of any Unit or Lot fails to 
maintain that Unit or Lot and the improvements thereon in accordance with this Article in a 
manner reasonably satisfactory to the Board, in its sole discretion, the Board shall give written 
notice to such Owner and, if the necessary maintenance is not completed within thirty (30) days, 
the Association shall have the right, through its agents, contractors, and employees, to enter upon 
the Unit and Lot of the defaulting Owner and to repair, maintain and restore the Lot, the Unit and 
the exterior of the building and other improvements erected thereon in a reasonable and good and 
workmanlike manner. The cost of such repair, maintenance or restoration shall immediately be 
deemed a Specific Assessment levied by the Association against such Owner and such Owner's 
Unit, shall become the personal obligation of such Owner, and shall become a lien against such 
Unit, enforceable in accordance with this Declaration, the Fairways Declaration, the Amended 
Master Declaration, and governing law. In the event of an emergency (as so deemed by the 
Board in its reasonable discretion), the Association shall have the right, with or without prior 
notice to the Owner, to enter any Lot and Unit to make emergency repairs necessary for the 
proper maintenance and operation of the Property.  

Section 5. Responsibility of the Fairways Neighborhood Association. In accordance with the 
Fairways Declaration, the Fairways Neighborhood Association will repair, maintain, and replace 



all portions of the Fairways Neighborhood Association Common Area, specifically including, 
without limitation, all roads, streets, light poles, ponds, mailboxes, and landscaping elements, 

Section 6. Responsibility of the Association. The Association will repair, maintain, and replace 
all portions of the Common Area.   

 

ARTICLE VII  
Lawn Maintenance and Entrance Features,  

Section 1. Lawn Maintenance. Lawn maintenance, as more particularly described in the Villas 
Landscape Guidelines, will be provided by the Association for all Lots unless the Declarant, by a 
supplemental declaration, excludes any such Lots from receiving lawn maintenance. The cost of 
Lawn Maintenance, including irrigation, for each Lot will be included in the Base Assessments.  

Section 2. Entrance Features. The Association will maintain all entrance features serving the 
Villas.  
 

ARTICLE VIII 

 Insurance and Reconstruction  

Section 1. Insurance Obtained by the Association. As and to the extent required by the Act, the 
Board, on behalf of the Association, shall obtain and maintain adequate and appropriate 
insurance in accordance with the following provisions:  

A. Property Insurance. The Association shall obtain and maintain at all times a policy or 
policies of property insurance (ISO special form or its equivalent) covering all buildings located 
on the Property in an amount not less than one hundred percent (100%) of the replacement cost 
of the such buildings, including all Units and insurable original interior fixtures, in accordance 
with the plans and specifications for the original development of the Property, at the time such 
insurance is purchased and at the time of each renewal thereof, exclusive of the costs of 
excavation, paving, foundations and footings, with a commercially reasonable deductible. Each 
policy shall show the Association as the named insured, but shall provide that each Owner is an 
insured person with respect to his Unit, and that the Association is an insured person with respect 
to the Limited Common Areas; shall contain clauses providing for waiver of subrogation against 
any Owner and any Owner's employees or agents; shall provide that it may not be canceled or 
substantially modified without at least thirty (30) days' prior written notice to the Association 
and all insureds, including all Owners and all Mortgagees; shall provide that no act or omission 
by any Owner will preclude recovery upon such policy; and shall provide that if, at the time of a 
loss under the policy, there is no other insurance in the name of an Owner covering the same risk 
covered by the policy, the Association's policy provides primary insurance. Each policy shall 
contain an inflation guard endorsement and a construction code endorsement if available. Each 
policy shall provide that adjustment of loss shall be made by the Association as insurance trustee, 
and shall provide for the issuance of certificates of mortgagee endorsements to all Mortgagees.  



B. Liability Insurance. The Association shall obtain and maintain a policy of commercial 
general liability insurance in such limits as the Association may, from time to time, determine, 
covering each member of the Board, the property manager, if any, and each Owner with respect 
to liability arising out of the use, ownership, maintenance, or repair of the Limited Common 
Areas; provided, however, that in no event shall the limits of such policy ever be less than 
$1,000,000.00 per occurrence. The liability insurance policy shall include endorsements covering 
cross liability claims of one insured against another, including the liability of the Owners as a 
group to a single Owner, and shall provide that it may not be cancelled or substantially modified 
without at least thirty (30) days' prior written notice to the Association and to all insureds, 
including all Owners and all Mortgagees. The Association shall review such limits annually.  

C. Other Insurance. The Board, or its duly authorized agent, shall have the authority to 
and shall obtain and maintain in effect such other insurance coverages as may be required by any 
Agency and such other insurance coverages as the Board shall determine from time to time to be 
desirable, specifically including without limitation, directors and officers liability insurance, 
fidelity insurance, performance bonds, payment on labor and material bonds, and maintenance 
bonds.  

Section 2. Premiums and Deductibles. Premiums upon insurance policies purchased by the 
Association shall be paid by the Association and charged as an expense of the Association. In the 
event any Owner fails or refuses to pay assessments needed to pay insurance premiums or 
deductibles when due, the Association may pay said premium or deductible and levy against the 
nonpaying Owner a Specific Assessment as set forth herein, which shall be a lien upon the Unit 
until paid in full. The amount of the said assessment may include not only the actual cost of the 
premiums, and any late payment fees, the cost of the deductibles, but also an administrative 
charge payable to the Association, interest, and any and all attorneys' fees incurred in connection 
with the collection of such assessments, penalties and fees.  
 

In the event of a loss or damage to the Limited Common Elements, which may be 
covered by any insurance maintained by the Association, the deductible shall be paid as a 
Common Expense of the Association. In the event of a loss or damage to any part of a Unit or 
Units which an Owner is obligated to maintain, repair, or replace, which may be covered by any 
insurance maintained by the Association, the deductible shall be paid by the Owners affected. 
Whenever a loss or damage occurs to the Limited Common Elements and a Unit or multiple 
Units and such loss or damage may be covered by any insurance maintained by the Association, 
the deductible shall be paid on a pro rata basis, based on the amount of the covered loss or 
damage received by the Owners and Association as they are affected. For example: if a covered 
loss or damage occurs in the total amount of $100,000, with a $60,000 loss to the Limited 
Common Elements, a $10,000 loss to unit "A" and a $30,000 loss to unit "B", the Association 
shall pay 60% of the deductible as a Common Expense, Unit Owner "A" will pay 10% of the 
deductible, and Unit Owner "B" will pay the remaining 30% of the deductible.  
 
Section 3. General Standards. All insurance policies maintained by the Association under this 
Article shall comply with the terms required by governing Virginia law and shall be written with 
a company or companies licensed to do business in the State of Virginia and holding a rating of 
A or better in Best's Insurance Guide. In the event a company with at least such a rating is not 
available, such insurance is to be obtained from a company with the highest rating available in 



Best's Insurance Guide. Upon request, duplicate originals of all such policies or certificates of 
insurance shall be furnished to all Owners and Mortgagees.  

Section 4. Owners' Insurance. It shall be the responsibility of each Owner, at such Owner's 
expense, to maintain additional fire and casualty and extended coverage insurance upon the 
Owner's personal property and any alterations or other improvements made to the Unit, and 
public liability insurance. Each Owner shall obtain and maintain liability insurance in the amount 
of at least $100,000.00 per occurrence. In addition, an Owner may obtain such other and 
additional insurance coverage on and in relation to the Owner's Unit as the Owner, in the 
Owner's sole discretion, shall conclude to be desirable. However, no such insurance coverage 
obtained by the Owner shall operate to decrease the amount which the Board, on behalf of all 
Owners, may realize under any policy maintained by the Board or otherwise affect any insurance 
coverage obtained by the Association or cause the diminution or termination of that insurance 
coverage. An Owner shall be liable to the Association for the amount of any such diminution of 
insurance proceeds to the Association resulting from insurance coverage maintained by the 
Owner, and the Association shall be entitled to collect the amount of the diminution from the 
Owner as if the amount were an Individual Assessment, with the understanding that the 
Association may impose and foreclose a lien for the payment due. Any insurance obtained by an 
Owner shall include a provision waiving its particular insurance company's right of subrogation 
against the Association, Declarant, the delarant under the Master Declaration, and the other 
Owners. The Board may require an Owner to file copies of such policies with the Association 
within thirty (30) days after purchase of the coverage.   

Section 5. Distribution of Insurance Proceeds. All policies of property insurance procured by the 
Association shall provide that all losses shall be adjusted with, and all proceeds shall be payable 
to, the Association as insurance trustee. The Association shall have exclusive authority to 
negotiate any and all losses under such policies, and the Association is hereby irrevocably 
appointed as agent and attorney-in-fact for each Owner to adjust all claims arising under such 
policies and to execute and deliver releases upon the payment of claims. The duty of the 
Association as insurance trustee shall be to receive such proceeds as are paid and to hold the 
same in trust of the purposes set forth herein and for the benefit of the Owners and their 
Mortgagees as follows;  
 

A. Proceeds on account of damage to any improvements in the Limited Common Areas 
shall be held by the Association and applied in the manner provided in Section 6 below.  

B. Proceeds on account of damage to Units shall be held in undivided shares for the 
Owners of damaged Units in proportion to the cost of repairing the damage to each such Owner's 
Unit, which cost shall be determined by the Association.  

C. In the event a mortgagee endorsement or certificate has been issued with respect to a 
Unit, the share of that Owner shall be held in trust for the Owner and its Mortgagee, as their 
respective interests may appear.  

D. Proceeds of insurance policies received by the Association as insurance trustee shall be 
distributed to or for the benefit of the Owners in the manner provided in Section 6 below.  



Section 6. Responsibility for Reconstruction or Repair. If any portion of the Property is damaged 
by perils covered by property insurance maintained by the Association, the Association shall 
cause such damaged portions to be promptly reconstructed or repaired with the proceeds of 
insurance available for that purpose, if any, and any such reconstruction or repair shall be 
substantially in accordance with the plans and specifications for the original development of the 
Property, except as may be expressly provided to the contrary pursuant to Virginia law. In 
addition, if such damage renders one or more of the then-existing Units on the Property 
uninhabitable, the Association may, with the affirmative vote of eighty percent (80%) of the 
votes of the Members and the written approval of the holders of eighty percent (80%) of the 
mortgages or deeds of trust then in force with respect to the Lots, and with the approval of one 
hundred percent (100%) of the Owners and Mortgagees of the damaged Units proposed not to be 
rebuilt, elect not to reconstruct or repair such damaged Units. A meeting shall be called within 
ninety (90) days after the occurrence of such casualty. Upon any such election, the insurance 
proceeds attributable to such damage shall be promptly distributed to the Owners whose Units 
were damaged, or to their Mortgagees in accordance with the terms of the mortgage covering 
that Lot, in proportion to the reasonable cost of repairing damage to such Units; provided, 
however, that no Owner shall receive any portion of his share of such proceeds until all liens and 
encumbrances on his Lot have been paid, released or discharged and any debris resulting from 
such damage or destruction has been removed from the Property.  

If: (a) the proceeds of insurance are not sufficient to repair damage or destruction of any 
part of the Property by fire or other casualty, or (b) the damage or destruction is caused by any 
casualty not insured against, or (c) insurance proceeds are not available for repair or 
reconstruction by reason of the application of deductible clauses of applicable policies, then the 
repair or reconstruction of any damaged improvements within the Limited Common Areas shall 
be accomplished promptly by the Association and the extent of such repairs shall be an expense 
of the Association; and the repair or reconstruction of any improvements contained within any 
Lot shall be accomplished promptly by the Owner of the affected Lot at that Owner's expense.  
 
Section 7. Procedure for Reconstruction or Repair. In the event of a casualty causing damage to 
any portion of the Property, the following provisions shall govern and apply:  

A. Immediately after a casualty which causes damage to any portion of the Property, the 
Association shall obtain, or cause the affected Owners to obtain, reliable and detailed estimates 
of the cost to place the damaged property in condition as good as that before the casualty. Such 
costs may include professional fees and premiums for such bonds as the Board deems necessary.  

B. If the proceeds of the casualty insurance are not sufficient to defray the estimated 
costs of reconstruction and repair by the Association (including the professional fees and 
premiums, if any), one or more special assessments shall be made against all Owners of the 
affected Lots (with respect to any deficiency in insurance proceeds for damage or destruction to 
Units or other improvements on Lots) or all Owners (with respect to any deficiency in insurance 
proceeds for damage or destruction to the Limited Common Areas or the improvements thereon) 
in sufficient amount to provide funds for the payment of such costs, and the proceeds of such 
special assessments shall be deposited with the Association; provided, however, that, the 
Association may borrow funds to pay for such costs with the assent of eighty percent (80%) of 
the members of the Association voting at a meeting duly called for such purpose.  



C. The proceeds of the property insurance referred to in Section 1. above, and the sums 
deposited with the Association from collections of special assessments proceeds of authorized 
loans, as provided in Section 7(b), shall constitute a construction fund which shall be held by the 
Association and applied to the payment of the cost of reconstruction and repair of the Property 
from time to time as the work progresses, but not more frequently than once in any calendar 
month. The Association shall make such payments upon a certificate dated not more than fifteen 
(15) days prior to such request, signed by an architect in charge of the work who shall be 
selected by the Association, certifying that the sum then requested is justly due to contractors, 
subcontractors, materialmen, architects, or other persons who have rendered services or 
furnished materials in connection with the work, giving a brief description of the services and 
materials, and certifying that the sum requested does not exceed the value of the services and 
materials described in the certificate. It shall be presumed that the first monies disbursed in 
payment of such costs of reconstruction and repair shall be from insurance proceeds; and if there 
is a balance in any construction fund after payment of all costs of the reconstruction and repair 
for which the fund is established, such balance shall be disbursed to the Association which may 
use such excess funds for any purpose not in violation of this Declaration in the sole discretion of 
the Board.  

ARTICLE IX  
Party Walls  

Section 1. General Rules of Law to Apply. Each wall that is built as a part of the original 
construction of the Units upon the Property and placed on the dividing line between the Units 
shall constitute a party wall, and, to the extent not inconsistent with the provisions of this Article, 
the general rules of law regarding party walls and of liability for property damage due to 
negligence or willful acts or omissions shall apply thereto. If any portion of the original 
structures constructed on each Lot, including any party wall, any extension of a party wall, or 
any common fence, that protrudes over an adjoining Lot, or into the Limited Common Elements, 
such structure, wall or fence shall be deemed to be a permitted encroachment upon the adjoining 
Lot or Limited Common Area, and the Owners and the Association shall neither maintain any 
action for the removal of the structure, wall or fence, nor any action for damages. If there is a 
protrusion as described in the immediately preceding sentence, it shall be deemed that the 
affected Owners or the Association have granted perpetual easements to the adjoining Owner or 
Owners for continuing maintenance and use of the encroaching structure, wall, or fence. The 
foregoing provision also shall apply to any replacements in conformance with the original 
structure, wall or fence. The provisions of this Section 1 shall be perpetual in duration and shall 
not be affected by an amendment of this Declaration.  
 
Section 2. Sharing of Repair and Maintenance. The cost of reasonable repair and maintenance of 
a party wall or common fence shall be shared by the Owners who make use of the structure in 
proportion to such use.  

Section 3. Destruction by Fire or other Casualty. If a party wall is destroyed or damaged by fire 
or other casualty, any Owner who has used the wall may restore it, and if the other Owners 
thereafter make use of the wall, they shall contribute to the cost of restoration thereof in 
proportion to such use without prejudice, however, to the right of any such Owners to call for a 
larger contribution from the others under any rule of law regarding liability for negligent or 



willful acts or omission.  

Section 4. Weatherproofing. Notwithstanding any other provision of this Article, an Owner who 
by his or her negligent or willful act causes the party wall to be exposed to the elements shall 
bear the whole cost of furnishing the necessary protection against such elements.  

Section 5. Right to Contribution Runs with Land. The right of any Owner to contribution from 
any other Owner under this Article shall be appurtenant to the land and shall pass to such 
Owner's successors in title.  

Section 6. Easement and Right of Entry for Repair, Maintenance, and Reconstruction. Every 
Owner shall have an easement and right of entry upon the Lot of any other Owner to the extent 
reasonably necessary to perform repair, maintenance, or reconstruction of a party wall. Such 
repair, maintenance, or reconstruction shall be done expeditiously, and upon completion of the 
work, the Owner shall restore the adjoining Lot or Lots to as near the same condition as that 
which prevailed prior to commencement of the work as is reasonably practicable.  

ARTICLE X 
 Covenants for Assessments  

 
Section 1. Creation of Lien and Personal Obligation of Assessments. Each Lot Owner covenants 
and agrees to pay to the Villas Association the following assessments, as applicable (collectively 
the "Assessments"): 1) Base Assessments; 2) Special Assessments; 3) Specific Assessments; 4) 
Insurance Assessments; and 5) Working Capital Assessments.  
 
All assessments, together with interest from the due date of such assessment at a rate determined 
by the Board (not to exceed the highest rate allowed by Virginia law), late charges, costs, and 
reasonable attorneys' fees, shall be a charge and continuing lien upon each Lot against which the 
assessment is made until paid. Each such assessment, together with interest, late charges, costs, 
and reasonable attorneys' fees, also shall be the personal obligation of the person who was the 
Owner of such Lot at the time the assessment arose. Upon a transfer of title to a Lot, the grantee 
shall be jointly and severally liable for any assessments and other charges due at the time of the 
conveyance. However, no first mortgagee who obtains title to a Lot by exercising the remedies 
provided in its mortgage or deed of trust, or any individual obtaining title by or through a 
foreclosure, shall be personally liable for unpaid assessments which accrued prior to such 
acquisition of title. In the event of any transfer of title to a Lot, the lien of the assessment shall 
not be extinguished.  
 
Assessments levied by the Association shall be used for improvements and maintenance of the 
Limited Common Area, improvements and maintenance of the Lawn Maintenance and 
Landscape Elements on Lots, payment of utilities associated with the Lawn Maintenance and 
Landscaping Elements, enforcing this Declaration, paying taxes, insurance premiums, legal and 
accounting fees, governmental charges, establishing working capital, paying dues and 
assessments to any organization of which the Villas Association is a member and to the Master 
Association; and doing any other things necessary or desirable in the opinion of the Association 
to maintain the Property and the Lawn Maintenance and Landscape Elements to community-
wide standards, and for such other expenditures as approved by the Board to promote the 



recreation, health, safety, and welfare of the Owners and residents of the Property.  

Section 2. Base Assessments. At least ninety (90) days before the beginning of each fiscal year, 
the Board shall adopt a proposed annual budget, as follows:  

A. Budget for the Base Assessments for Lots within the Villas consisting of the annual 
cost of improvements and maintenance of the Lawn Maintenance and Landscape Elements, as 
said term is defined in Article I; improvements and maintenance of any Limited Common Area; 
payment of utilities associated with the Lawn Maintenance and Landscaping Elements; enforcing 
this Declaration; paying taxes, insurance premiums, legal and accounting fees; governmental 
charges; and establishing working capital; paying dues and assessments to any organization of 
which the Villas Association is a member; and doing any other things necessary or desirable in 
the opinion of the Association to maintain the Property and the Lawn Maintenance and 
Landscape Elements to community-wide standards, and for such other expenditures as approved 
by the Board to promote the recreation, health, safety, and welfare of the Owners and residents 
of the Property; and  

B. Such other budgets as the Board deems appropriate.  

Within thirty (30) days after adoption of the proposed budgets for the Villas, the Board 
shall provide to all Owners a summary of the budget and notice of a meeting to consider 
ratification of the budget, including a statement that the budget may be ratified without a 
quorum. Each budget is ratified unless at the meeting a majority of all of the Lot Owners in the 
Association entitled to vote on the particular budget reject the budget. All Members shall be 
entitled to vote on the budget for the Base Assessments. In the event a proposed budget is 
rejected, the periodic budget last ratified by the Lot Owners shall be continued until such time as 
the Lot Owners ratify a subsequent budget proposed by the Board. The Base Assessments for 
each Lot shall be established based on the annual budget thus adopted, with all Lots funding the 
budget for the lawn maintenance and landscaping; provided, however, that the first Base 
Assessments shall be set by the Declarant prior to the conveyance of the first Lot to an Owner. 
The due date for payment shall be established by the Board. The Board shall have the authority 
to require the Assessments to be paid in periodic installments. The Association shall, upon 
demand and for a reasonable charge, furnish a certificate signed by an officer of the Association 
setting forth whether the Assessments on a specified Lot have been paid. The Lot Owners shall 
pay all Master Association assessments directly to the Master Association in accordance with the 
Master Declaration and the Bylaws of the Master Association, as the same may be amended from 
time to time.  

Section 3. Special Assessments. In addition to the Base Assessments, the Association may levy 
Special Assessments to cover unbudgeted expenses or expenses in excess of those budgeted. The 
Board may establish the amount of the Special Assessment if it is One Thousand Dollars 
($1,000.00) or less in any assessment year for each Member. Except as otherwise specifically 
provided herein, any Special Assessment greater than $1,000.00 shall require the affirmative 
vote or written consent of not less than one-half (1/2) of the Members which will be subject to 
such Special Assessment, and the affirmative vote or written consent of the Class "B" Member, 
if such exists. Special Assessments shall be payable in such manner and at such times as 
determined by the Board and may be payable in installments extending beyond the fiscal year in 



which the Special Assessment is approved.  
 
Section 4. Specific Assessments. The Association shall also have the power to levy Specific 
Assessments against a particular Lot as follows:  

A. to cover the costs, including overhead and administrative costs, of providing services 
to the Lot upon request of an Owner pursuant to any menu of special services which may be 
offered by the Association. Specific Assessments for special services may be levied in advance 
of the provision of the requested service; and  

B.  to cover costs incurred in bringing the Lot into compliance with the Villas Governing 
Documents, or costs incurred as a consequence of the conduct of the Owner or occupants of the 
Lot, their agents, contractors, employees, licensees, invitees, or guests; provided that, to the 
extent required by law or the By-Laws, the Board shall give the Owner prior notice and an 
opportunity for a hearing before levying any Specific Assessment under this subsection.  
 
Section 5. Insurance Assessments. All premiums on insurance policies purchased by the Board 
or its designee and any deductibles payable by the Association upon loss shall be a Common 
Expense, and the Association may at any time levy against the Owners equally an "Insurance 
Assessment", in addition to the Base Assessments, which shall be in an amount sufficient to pay 
the cost of all such deductibles and insurance premiums not included as a component of the Base 
Assessment.  
 
Section 6. Working Capital Assessments. At the time title to a Lot is conveyed, the purchaser 
shall pay a contribution in an amount equal to four (4) months of the then-current annual 
assessment to the Association as working capital to be used for operating and capital expenses of 
the Association including but not limited to allocations to reserves and the maintenance of 
Limited Common Areas (this Working Capital Assessment is in addition to any similar 
assessment imposed by the Amended Master Declaration). Such amounts paid for working 
capital are not to be considered as advance payment of the Base Assessments or any other 
assessments.  

Section 7. Rate of Assessment. The Association may differentiate in the amount of assessments 
charged for the Villas when a reasonable basis for distinction exists, such as between vacant 
Lots of record and Lots of record with completed dwellings for which certificates of occupancy 
have been issued by the appropriate governmental authority, or when any other substantial 
difference as a ground of distinction exists between Lots. Provided, however, that Assessments 
must be fixed at a uniform rate for all Lots similarly situated.  

Section 8. Commencement of Assessments. Assessments for each Lot shall commence upon the 
date of acceptance by an Owner of a deed from Declarant. The Declarant shall not be obligated 
to pay any Assessments (but Declarant at its option may subsidize the Association until the 
Association has sufficient revenues). 
  

Section 9. Effect of Nonpayment of Assessments and Remedies of the Association. Any 
Assessment or installment thereof not paid within thirty (30) days after the due date shall bear 
interest from the due date at the highest rate allowable by law. The Association may bring an 



action at law against the Owner personally obligated to pay the same, or foreclose the lien 
against the Owner's Lot. No Owner may waive or otherwise escape liability for the Assessments 
provided for herein by abandonment of his Lot. All unpaid installment payments of the 
Assessments shall become immediately due and payable if an Owner fails to pay any installment 
within the time permitted. The Association may also establish and collect late fees for delinquent 
installments.  

Section 10. Lien for Assessments. The Association may file a lien against a Lot when any 
Assessment levied against said Lot remains unpaid for a period of thirty (30) days or longer.  

A. The lien shall constitute a lien against the Lot when and after the claim of lien is filed 
of record in the office of the Clerk of the Circuit Court of the county in which said Lot is located. 
The Association may foreclose the claim of lien in like manner as a mortgage on real estate 
under power of sale under the Act.  Fees, charges, late charges, fines, interest, and other charges 
imposed or allowed pursuant to the Act, are enforceable as Assessments.  

B. The lien under this section shall be prior to all liens and encumbrances on a Lot except 
(1) liens and encumbrances (specifically including, but not limited to, a mortgage or deed of trust 
on the Lot) recorded before the docketing of the claim of lien in the office of the Clerk of the 
Circuit Court, and (2) liens for real estate taxes and other governmental assessments and charges 
against the Lot.  
 

C. The lien for unpaid Assessments is extinguished unless proceedings to enforce the lien 
are instituted within three (3) years after the docketing of the claim of lien in the office of the 
Clerk of Circuit Court.  

D. Any judgment, decree, or order in any action brought under this section shall include 
costs and reasonable attorneys' fees for the Asociation.  

E. Where the holder of a first mortgage or deed of trust of record, or other purchaser of a 
Lot obtains title to the Lot as a result of foreclosure of a first mortgage or first deed of trust, such 
purchaser and its heirs, successors, and assigns shall not be liable for the Assessments against the 
Lot which became due prior to the acquisition of title to the Lot by such purchaser. The unpaid 
Assessments shall be deemed to be Common Expenses collectible from all of the Lot Owners 
including such purchaser, its heirs, successors, and assigns.  

F. A claim of lien shall set forth the name and address of the Association, the name of the 
record Owner of the Lot at the time the claim of lien is filed, a description of the Lot, and the 
amount of the lien claimed.  
 

ARTICLE XI 
 Easements 

 
A. The Declarant reserves for itself, its successors, assigns, and the Association, 

easements over the Property as necessary to enable the Association to fulfill its maintenance 
responsibilities under this Declaration.  
 



B. The Declarant reserves for itself, its successors, assigns, and the Association, a five (5) 
foot non-municipal easement for utilities and drainage along and inside the side lines of all Lots 
for the purpose of installing, inspecting, and repairing any drain ways, swales, ditches or gutters 
for surface water. No structures or plantings or other materials shall be placed or permitted to 
remain upon such easement areas which may damage or interfere with the installation or 
maintenance of utilities or other services, or which may retard, obstruct, or reverse the flow of 
water or which may damage or interfere with the established slope ratios or create erosion 
problems.  

C. The Declarant and the Association shall also have the right, but not the obligation, to 
enter upon any Lot for emergency, security, or safety reasons, to perform maintenance, to inspect 
the Lot to ensure compliance with these protective covenants, and to enforce these protective 
covenants. The Board and its duly authorized agents and assignees and all emergency personnel 
in the performance of their duties may exercise such right. Except in an emergency situation, 
entry shall only be during reasonable hours and after notice to the Owner.  

D. All easements and rights described herein are perpetual easements appurtenant, 
running with the land, and shall inure to the benefit of and be binding on the Declarant and the 
Association, their successors and assigns, and any Owner, purchaser, mortgagee and other person 
having an interest in the Property, or any part or portion thereof, regardless of whether or not 
reference is made in the respective deeds of conveyance, or in any mortgage or trust deed or 
other evidence of obligation, to the easements and rights described in this Declaration.  
 

ARTICLE XII  
Rights of Declarant  

The Declarant shall have, and there is hereby reserved to the Declarant, the following 
rights, powers, and privileges which shall be in addition to any other rights, powers, and 
privileges reserved to the Declarant herein (but exercise of the rights reserved by or granted to 
the Declarant in this Article is subject to any approvals required to be given pursuant to the 
Amended Master Declaration, the Master Association's Board of Directors, or others, pursuant to 
the terms of the Master Declaration or any other document requiring such approval):  

A. To conform this Declaration to the requirements of any law or governmental agency 
having legal jurisdiction over the Villas or to qualify the Villas or any Lots and improvements 
thereon for mortgage or improvement loans made, insured or guaranteed by a governmental 
agency or to comply with the requirements of law or regulations of any corporation or agency 
belonging to, sponsored by, or under the substantial control of the United States Government or 
the State of Virginia, regarding purchase or sale of such Lots and improvements, mortgage 
interests therein, as well as any other law or regulation relating to the control of property, 
including, without limitation, ecological controls, storm-water regulations, construction 
standards, aesthetics, and matters affecting the public health, safety, and general welfare. 
Notwithstanding anything else herein to the contrary, only the Declarant, during the Declarant 
Control Period, shall be entitled to amend this Declaration pursuant to this Section. Declarant 
may at any time alter the maximum allowable built-upon area for any Lot at any time before the 
Lot is conveyed by the Declarant.  
 



B. To comply with the terms of the Fairways Declaration and the Amended Master 
Declaration.  

C. Subject to the terms and conditions of the Amended Master Declaration, Declarant 
may annex to and make a part of the Villas any other real property, whether now owned or 
hereafter acquired by Declarant or others, and whether developed by the Declarant or others (the 
"Additional Property") without the assent of the Owners. Declarant is not required to annex any 
additional land to the Villas.  

D. Subject to the terms and conditions of the Amended Master Declaration, and so long as 
it has a right to annex additional property, Declarant may withdraw and remove property then 
owned by the Declarant, its affiliates, or the Association from the coverage of these protective 
covenants, to the extent originally included in error or as a result of any changes in the 
Declarant's plans for the Property, provided such withdrawal is not unequivocally contrary to the 
overall, uniform scheme of development for the Property.  

E. This Declaration may be amended unilaterally, without the approval of any Owner, by 
the Declarant as follows:  

I. In any respect provided Declarant retains ownership of any Lot, provided the 
amendment does not materially alter or change any Owner's right to the use and enjoyment of 
such Owner's Lot, and does not adversely affect the title to any Lot.  

 II. To the extent this Declaration applies to Additional Property, including, but not 
limited to, amendments to add additional classes of Membership to the Association, to add or 
alter Lawn Maintenance and Landscape Elements or Limited Common Elements, and to 
establish minimum square footage and other standards for structures.  

 III. To correct any obvious error or inconsistency in drafting, typing, or 
reproduction.  

           IV. To qualify the Association or the Property and Additional Property, or any portion 
thereof, for tax-exempt status.  

           V.   To incorporate or reflect any platting change as permitted by this Article or as 
otherwise permitted herein.  
 

F. So long as the Declarant or its designee shall retain ownership of any Lot, it may utilize 
any such Lot for offices, models, or other purposes relating to the development, construction, 
sale or rental of Lots and dwellings located within the Property.  Additionally, in connection with 
any of the above activities, the Declarant and its agents shall have the right to park vehicles and 
to display commercial materials (including, without limitation, signs, advertisements, or other 
promotional materials) on any street or within the right of way thereof. The Declarant may assign 
this limited commercial usage right to any other person or entities as it may choose.  

 
 



ARTICLE XIII 
 Lots Subject to Declaration  

The covenants and restrictions contained in this Declaration are for the purpose of 
protecting the value and desirability of the Villas and the Lots. All present and future owners, 
tenants and occupants of the Lots, and their guests or invitees, shall be subject to and shall 
comply with the provisions of this Declaration, the Fairways Declaration, and the Amended 
Master Declaration as they may be amended from time to time. The acceptance of a deed of 
conveyance or the entering into of a lease or the entering into occupancy of any Lot shall 
constitute an agreement that the provisions of such declarations are accepted and ratified by such 
Owner, tenant, or occupant. The covenants and restrictions of this Declaration shall run with and 
bind the land and shall bind any person having at any time any interest or estate in any Lot, their 
heirs, successors, and assigns, as though such provisions were made a part of each and every 
deed of conveyance or lease, for the maximum period of time allowable by law following the 
date this Declaration is recorded, unless an instrument signed by eighty (80%) of the then Lot 
Owners has been recorded within the year preceding any extension, agreeing to terminate this 
Declaration, in which case it shall terminate as of the date specified in such instrument. Nothing 
in this Section shall be construed to permit termination of any easement created in this 
Declaration without the consent of the holder of such easement.  

ARTICLE XIV  
Enforcement and Remedies  

Enforcement of these covenants shall be by proceedings at law or in equity against any 
person or persons violating or attempting to violate any covenant, and the aggrieved party, 
whether it be a Lot Owner, the Declarant, the Association, or the Master Association, may 
request restraint of the violation or damages resulting from said violation.  

The covenants and restrictions of this Declaration shall inure to the benefit of and be 
enforceable (by proceedings at law or in equity) by the Declarant, the Association, or the Owner 
of any Lot, their respective legal representatives, heirs, successors, and assigns. In addition, the 
covenants and restrictions of this Declaration shall inure to the benefit of and be enforceable (by 
proceedings at law of in equity) by the Amended Master Association, its respective legal 
representatives, successors, and assigns, as further provided in the Amended Master Declaration 
as the same may be amended from time to time. The Board shall be entitled to enforce its 
Articles of Incorporation, Bylaws, and Rules and Regulations. In addition to the remedies 
otherwise provided for herein concerning the collection of Assessments, the following remedies 
shall be available:  

A. Association to Remedy Violation. In the event an Owner (or other occupant of a Lot) 
is in violation of or fails to perform any maintenance or other activities required by the Amended 
Master Declaration, the Fairways Declaration, this Declaration, the Association's Bylaws, 
Articles of Incorporation, or Rules and Regulations, the Board, after providing notice, may enter 
upon the Lot and remedy the violation or perform the required maintenance or other activities,' 
all at the expense of the Owner. Provided, however, that the Board shall not be required to 
provide notice in the event of an emergency in accordance with Article XI of this Declaration. 
The full amount of the cost of remedying the violation or performing such maintenance or other 



activities shall be chargeable to the Lot, including collection costs and reasonable attorneys' fees. 
Such amounts shall be due and payable within thirty (30) days after Owner is billed. If not paid 
within said thirty (30) day period, the amount thereof may immediately be added to and become 
a part of the Base Assessment levied against said Owner's Lot. In the event that any maintenance 
activities are necessitated to any Common or Limited Common Elements by the willful act or 
active or passive negligence of any Owner or an Owner's family, guests, invitees, or tenants, and 
the cost of such maintenance, repair, or other activity is not fully covered by insurance, then, at 
the sole discretion of the Board of Directors, the cost of the same shall be the personal obligation 
of the Owner, and if not paid to the Association upon demand, may immediately be added to and 
become a part of the Base Assessment levied against said Owner's Lot.  
 

B. Fines. The Association may, in accordance with the procedures set forth in the Act, 
establish a schedule of and collect fines for the violation of this Declaration or of the 
Association's Articles of Incorporation, Bylaws, or Rules and Regulations. If an Owner does not 
pay the fine when due, the fine shall immediately become a part of and be added to the Base 
Assessment against the Owner's Lot and may be enforced by the Association as all other 
Assessments provided for herein.  

C. Suspension of Services and Privileges. The Association may, in accordance with the 
procedures set forth in the Act, suspend all services and privileges provided by the Association to 
an Owner (other than rights of access to Lots) for any period during which any Assessments 
against the Owner's Lot remain unpaid for at least thirty (30) days or for any period that the 
Owner or the Owner's Lot is otherwise in violation of the Amended Master Declaration, the 
Fairways Declaration, this Declaration, or the Association's Articles of Incorporation, Bylaws, or 
Rules or Regulations.  

D. Miscellaneous. Failure by the Association or by an Owner to enforce any covenant or 
restriction in this Declaration, as the same may be amended from time to time, shall in no event 
be deemed a waiver of the right to do so thereafter. The remedies provided herein are cumulative 
and are in addition to any other remedies provided by law.  

ARTICLE XV 
 Amendments  

Except in cases of amendments that may be executed by the Declarant or the Board, this 
Declaration may be amended by affirmative vote or written agreement signed by Owners of Lots 
to which at least sixty-seven percent (67%) of the votes in the Association are allocated, or by 
the Declarant if necessary for the exercise of any Special Declarant Right or development or 
other right reserved to the Declarant herein.  

ARTICLE XVI 
Other Declarations 

 
The Property and all Lots located in the Property are part of the Bay Creek at Cape 

Charles planned community and are subject to and bound by the Amended Master Declaration, 
the Fairways Declaration, this Declaration, and all amendments thereto, INCLUDING THE 
OBLIGATIONS TO (1) PAY ALL MASTER ASSOCIATION ASSESSMENTS WHICH ARE 



IN ADDITION TO THE ASSESSMENTS PROVIDED FOR IN THIS DECLARATION; (2) 
ABIDE BY THE ARCHITECTURAL REVIEW AND LAND RESTRICTIONS 
THEREUNDER, INCLUDING BUT NOT LIMITED TO THE PROVISIONS OF THE 
RESIDENTIAL DESIGN STANDARDS THE VILLAS, AND (3) COMPLY WITH THE 
TERMS OF ALL ADDITIONAL MASTER GOVERNING DOCUMENTS.  

 
ARTICLE XVII 

 Severability  

Invalidation of any of these covenants and restrictions, or any part thereof by judgment or 
court order, shall in no way affect any of the other provisions set forth herein, which shall remain 
in full force and effect, and the failure of any person or entity to take action to enforce these 
covenants shall not be construed as a waiver of any future enforcement rights.  

 
 
 

ARTICLE XVIII 
Virginia Property Owners’ Association Act 

 
It is the intent of the Declarant to comply with the requirements imposed on the Property 

by the Virginia Property Owners’ Association Act (the “Act”) and to the extent any of the terms 
of this Declaration violate the Act, the terms of the Act shall control.  
 

WITNESS the following signatures and seal as of the date first written above; 

                                                                       BAY CREEK DEVELOPMENT, LLC 
 
                                                                               BY:_____________________________ 

                                                                              

STATE OF VIRGINIA 
COUNTY OF NORTHAMPTON to-wit: 
 
 The foregoing Declaration of Covenants and Restrictions was acknowledged before the 
undersigned Notary Public this ___ day of August, 2020, by ______________________ as 
________________________ of Bay Creek Development, LLC, a Virginia limited liability 
company. 
 
 
       ________________________________ 
        Notary Public 
 
My Commission expires:_______________ 
Registration Number:__________________  



 



BYLAWS 

 OF 

PALMER LAKE VILLAS PROPERTY OWNERS ASSOCIATION, INC. 

  
ARTICLE I 

NAME AND LOCATION  

The name of the Corporation is PALMER LAKE VILLAS PROPERTY OWNERS 
ASSOCIATION, INC., a Virginia nonstock corporation, hereinafter referred to as the "Association." 
The principal office of the Association shall be initially located at 11675 Rainwater Drive, Suite 
220, Alpharetta, Georgia, 30009, but a meeting of members and directors may be held at such places 
within the State of Virginia, County of Northampton, as may be designated by the Board of 
Directors.  

ARTICLE II 
DEFINITIONS  

Section 1. "Association" shall mean and refer to PALMER LAKE VILLAS PROPERTY 
OWNERS ASSOCATION, INC., its successors and assigns.  

Section 2. "Property" shall mean and refer to that certain real property described in the 
Declaration of Covenants, Conditions, and Restrictions for Palmer Lake Villas, as recorded or to be 
recorded in connection therewith (the “Declaration”).  

Section 3. "Common Areas" shall have the meaning given to that term in the Declaration. 
Section 4. “Limited Common Areas" shall have the meaning given to that term in the 

Declaration 
Section 5. “Unit” shall mean and refer to any numbered plot of land shown upon any 

recorded subdivision map of the Property with the exception of common areas, limited common 
areas, and dedicated roadways.  

Section 6. "Owner" shall mean and refer to the record owner, whether one or more persons 
or entities, of the fee simple title to any Unit which is a part of the Property, but excluding those 
having such interest as security for the performance of an obligation.  

Section 7. "Declarant" shall mean and refer to Bay Creek Development, LLC, a Virginia 
limited liability company, its successors and assigns.  

Section 8. "Declaration" shall mean and refer to any Declaration of Covenants, Conditions, 
and Restrictions for Palmer Lake Villas, applicable to the properties recorded or to be recorded at 
the office of the Clerk of the Circuit Court of Northampton County, Virginia. 

Section 9. "Member" shall mean and refer to those persons or entities entitled to membership 
with voting rights as provided in the Declaration and in these Bylaws.  

Section 10. “Board of Directors” or “Board” shall mean and refer to the board governing the 
Association and managing the affairs of the Association.  



Section 11. “Declarant Control Period” shall mean and refer to the period of time during 
which the Declarant is entitled to appoint the members of the Board of Directors as provided in the 
Declaration.  

Section 12. “Person” shall mean and refer to a natural person, a corporation, a partnership or 
limited partnership, a limited liability company or partnership, a trustee, association, or any other 
legal entity.  

Section 13. “Virginia Property Owners Association Act” or “the Act” shall mean and refer to 
the Virginia Property Owners Act as set forth in Section 55.1-1800, et seq. of the Code of Virginia, 
1950, as the same may be amended from time to time.  
 

ARTICLE III 
MEMBERSHIP AND PROPERTY RIGHTS  

 
Section 1. Membership. Every Owner shall be a Member of the Association. There shall be 

only one membership per Unit. If a Unit is owned by more than one Person, all co-Owners shall 
share the privileges of that membership. The membership rights of an Owner which is a corporation, 
partnership or other legal entity may be exercised by any officer, director, partner, or trustee, or by 
any other individual designated from time to time by the Owner in a written instrument provided to 
the Secretary of the Association, provided that only one person (and such person’s immediate family 
members with respect to membership rights other than voting) may be designated to act in such 
capacity for such an Owner at any particular time. The Association shall have two classes of 
membership, Class “A” and Class “B”, as more fully set forth in the Declaration.  

The provisions of the Declaration pertaining to membership are incorporated herein by 
reference.   

Section 2. Property Rights. Each Member shall be entitled to the use and enjoyment of the 
Common Areas and Limited Common Areas as provided in the Declaration.  
 

ARTICLE IV 
MEETING OF MEMBERS  

Section 1. Annual Meetings. The first annual meeting of the Members shall be held on 
______________ 2020, and each subsequent regular annual meeting of the Members shall be held 
on a date which is not a Sunday or a national holiday, during the month of April annually at a 
reasonable hour.  

Section 2. Special Meetings. Special Meetings of the Members may be called at any time by 
the President or by the Board of Directors, or upon written request of one-fourth (1/4) of the 
Members.  

Section 3. Notice of Meeting. Written notice of each meeting of the Members shall be given 
by, or at the direction of the Secretary, or such other person authorized to call the meeting, by 
mailing, or emailing, a copy of each notice, at least 10 days before, but no more than 60 days before, 
such meeting to each Member entitled to vote, addressed to the Member's address last appearing on 



the books of the Association, or supplied by such Member to the Association for the purpose of 
notice. Such notice shall specify the place, day and hour of the meeting, and in the case of a special 
meeting, the purpose of the meeting. Waiver by a Member in writing of the notice required herein, 
signed by him before or after such meeting, shall be equivalent to the giving of proper notice.  

Section 4. Quorum. At any meeting of the members, fifty-one percent (51%) of the members 
entitled to vote, present in person or represented by proxy, shall constitute a quorum of the 
membership for all purposes. If a quorum is not present, the meeting may be recessed from time-to-
time by announcement from the Chair at the time such meeting was set and such shall be sufficient 
notice of the date, time and place of the recessed meeting. At such recessed meeting the quorum 
requirements shall be twenty-six percent (26%) of the members entitled to vote, present in person by 
proxy. The members present at a duly organized meeting may continue to transact business until 
adjournment, notwithstanding the withdrawal of enough members to leave less than a quorum. 

Section 5. Proxies. At all meetings of Members, each Member may vote in person or by 
proxy. All proxies shall be in writing and filed with the Secretary. Each proxy shall be revocable 
and shall automatically cease upon conveyance by the Member of his or her unit.  

 
ARTICLE V 

BOARD OF DIRECTORS, SELECTION, TERM OF OFFICE 

Section 1. Number. The number of Directors constituting the initial Board of Directors shall 
be two, and the names and addresses of the persons who are to serve as Directors until their 
successors are elected and qualify, are:  
 
 ___________________________________________ 
 
 ___________________________________________ 
 
At the first annual meeting after the Declarant Control Period has expired, the minimum number of 
Directors shall be five. The members of the Board of Directors need not be Members of the 
Association.  

Section 2. Term of Office. Until the first annual meeting after the Declarant Control Period 
has expired, the Directors shall be elected annually. However, any Directors named above shall 
continue to serve beyond their respective one-year term unless and until they resign or their 
successor is elected and qualified. At the first annual meeting after the Declarant Control Period has 
expired, the Members shall elect two Directors for a term of three years, two Directors for a term of 
two years, and one Director for a term of one year or until the respective successors are properly 
chosen. Thereafter these terms shall continue in effect to provide for staggered terms.  

Section 3. Removal. Any Director may be removed from the Board, with or without cause, 
by a majority vote of the Members of the Association. In the event of death, resignation or removal 
of a Director, his successor shall be elected by the remaining members of the Board, and shall serve 
for the unexpired term of his predecessor.  



Section 4. Compensation. No Director shall receive compensation for any service he may 
render to the Association as a Director. However, any Director may be reimbursed for his actual 
expenses incurred in the performance of his duties.  

Section 5. Action Taken Without a Meeting. The Directors shall have the right to take any 
action in the absence of a meeting which they could take at a meeting by obtaining the written 
approval of all the Directors. Any action so approved shall have the same effect as though taken at a 
meeting of the Directors.  
 

ARTICLE VI 
NOMINATION AND ELECTION OF DIRECTORS 

  
Section 1. Nomination. Nomination for election to the Board of Directors shall be made by a 

Nominating Committee. Nominations for election to the Board may also be made from the floor at 
the annual Members’ meeting. The Nominating Committee shall consist of a Chairman, who shall 
be a member of the Board of Directors, and two or more Members of the Association. The 
Nominating Committee shall be appointed by the Board of Directors prior to each annual meeting 
until the close of the next annual meeting and such appointment shall be announced at each annual 
meeting. The Nominating Committee shall make as many nominations for election to the Board of 
Directors as it shall in its discretion determine, but not less than the number of vacancies that are to 
be filled. Such nominations may be made from among members or non-members.  

Section 2. Election. Election to the Board of Directors shall be by secret written ballot. At 
such election the Members or their proxies may cast, in respect to each vacancy, as many votes as 
they are entitled to exercise under the provisions of the Protective Covenants. The persons receiving 
the largest number of votes shall be elected. Cumulative voting is not permitted.  

 
ARTICLE VII 

MEETINGS OF DIRECTORS  
 

Section 1. Regular Meeting. Regular meetings of the Board of Directors shall be held 
quarterly, or at such other periodic intervals as may be established by the Board of Directors from 
time to time, without notice, at such place and hour as may be fixed from time to time by resolution 
of the Board. Should said meeting fall upon a legal holiday, then that meeting shall be held at the 
same time on the next day which is not a legal holiday.  

Section 2. Special Meeting. Special meetings of the Board of Directors shall be held when 
called by the President of the Association, or by any two Directors, after not less than three (3) days 
written notice to each Director, by mail or email.  

Section 3. Quorum. A majority of the number of Directors shall constitute a quorum for the 
transaction of business. Every act or decision done or made by a majority of the Directors present at 
a duly held meeting at which a quorum is present shall be regarded as an act of the Board.  

 



ARTICLE VIII 
POWERS AND DUTIES OF THE BOARD OF DIRECTORS 

 
Section 1. Powers. The Board of Directors shall have the power to:  

 
(a) adopt and publish rules and regulations governing the use of the Common Areas, the 

Limited Common Areas, and the personal conduct of the Members, and their guests thereon;  
(b) suspend the voting rights and any other rights of a Member during any period in which 

such Member is in default in the payment of any assessment, dues or charge levied by the 
Association. Such rights may also be suspended after notice and hearing, for a period not to exceed 
sixty (60) days for infraction of published rules and regulations;  

(c) exercise for the Association all powers, duties and authority vested in or delegated to this 
Association, and not reserved to the membership by other provisions of these Bylaws, the Articles 
of Incorporation, or the Declaration;  

(d) declare the office of a member of the Board of Directors to be vacant in the event such 
member shall be absent from three (3) consecutive regular meetings of the Board of Directors;  

(e) employ a manager, an independent contractor, or such other employees as they deem 
necessary, and to prescribe their duties; 

(f) employ attorneys to represent the Association when deemed necessary; 
(g) take such actions as are necessary or convenient to perform the duties as set forth below; 

and 
(h) do such other things authorized by the Act and do such other things which organizations 

of this nature are authorized to do.  
Section 2. Duties. It shall be the duty of the Board of Directors to:  
(a) cause to be kept a complete record of all its acts and corporate affairs and to present a 

statement thereof to the Members at the annual meeting of the Members, or any special meeting 
when such statement is requested in writing by one-fourth (1/4) of the Members;  

(b) supervise all officers, agents and employees of the Association, and to see that their 
duties are properly performed;  

(c) as more fully provided in the Declaration, to:  
(1) fix the amount of the annual assessment against each Unit at least thirty (30) days 

in advance of each annual assessment period;  
(2) send written notice of each assessment to every Owner subject thereto at least 

thirty (30) days in advance of each annual assessment period; and  
(3) foreclose the lien against any Unit for which assessments are not paid within 

thirty (30) days after due date or bring an action at law against the Owner personally obligated to 
pay the same;  

(d) issue, or to cause an appropriate officer to issue, upon demand by any person, a 
certificate setting forth whether or not any assessment has been paid. A reasonable charge may be 
made by the Board for the issuance of these certificates. If a certificate states an assessment has been 



paid, such certificate shall be conclusive evidence of such payment;  
(e) procure and maintain liability insurance covering the Association, its directors, officers, 

agents and employees and to procure and maintain adequate hazard insurance on any real and 
personal property owned by the Association;  

(f) cause all officers or employees having fiscal responsibilities to be bonded, as it may deem 
appropriate;   

(g) cause the Limited Common Areas and Common Areas to be maintained; and  
(h) enforce the Declaration, these By-Laws, and the Rules and Regulations by imposing 

upon the Members those sanctions more fully described in the Protective Covenants as well as any 
and all sanctions permissible under the Act.  

 
ARTICLE IX 

OFFICERS AND THEIR DUTIES 
 

Section 1. Enumeration of Officers. The officers of this Association shall be a President and 
Vice-President, who shall at all times be members of the Board of Directors, a Secretary, and a 
Treasurer, and such other officers as the board may from time to time by resolution create.  

Section 2. Election of Officers. The election of officers shall take place at the first meeting of 
the Board of Directors following each annual meeting of the Members.  

Section 3. Term. The officers of this Association shall be elected annually by the Board and 
each shall hold office for one (1) year unless he shall sooner resign, or shall be removed, or 
otherwise be disqualified to serve.  

Section 4. Special Appointments. The Board may elect such other officers as the affairs of 
the Association may require, each of whom shall hold office for such period, have such authority, 
and perform such duties as the Board may, from time to time, determine.  

Section 5. Resignation and Removal. Any officer may be removed from office with or 
without cause by the Board. Any officer may resign at any time by giving written notice to the 
Board, the President or the Secretary. Such resignation shall take effect on the date of receipt of 
such notice or at any later time specified therein, and unless specified therein, the acceptance of such 
resignation shall not be necessary to make it effective.  

Section 6. Vacancies. A vacancy in any office may be filled by appointment by the Board. 
The officer appointed to such vacancy shall serve for the remainder of the term of the officer he 
replaces.  

Section 7. Multiple Offices. The offices of Secretary and Treasurer may be held by the same 
person. No person shall simultaneously hold more than one of any of the offices except the offices 
of Secretary and Treasurer and the special offices created pursuant to Section 4 of this Article.  

Section 8. Duties. The duties of the officers are as follows:  
(a) President. The President shall preside at all meetings of the Board of Directors; shall see 

that order and resolutions of the Board are carried out; shall sign all leases, mortgages, deeds and 
other written instruments; and shall co-sign all checks and promissory notes.  



(b) Vice-President. The Vice-President shall act in the place and stead of the President in the 
event of his absence, disability or refusal to act, and shall exercise and discharge such other duties as 
may be required of him by the Board. 

(c) Secretary. The Secretary shall record the votes and keep the minutes of all meetings  
and proceedings of the Board and of all of the Members; shall keep the corporate seal of the 
Association and affix it on all papers requiring said seal; shall serve notice of meetings to the Board 
and the Association together with their addresses; and shall perform such other duties as required by 
the Board.  

(d) Treasurer. The Treasurer shall receive and deposit in appropriate bank accounts all 
monies of the Association and shall disburse such funds as directed by resolution of the Board of 
Directors; shall authorize payment of books of account; and shall prepare an annual budget and a 
statement of income expenditures to be presented to the membership at its annual meeting and 
deliver a copy of each to the Members.  
 

ARTICLE X 
COMMITTEES  

The Board of Directors shall appoint a Nominating Committee, as provided in these Bylaws. 
In addition, the Board of Directors shall appoint any other committees it deems necessary and 
appropriate in carrying out its purpose.  

ARTICLE XI 
BOOKS AND RECORDS  

The books, records and papers of the Association shall at all times, during reasonable 
business hours, be subject to inspection by any Member. The Declaration, the Articles of 
Incorporation and the Bylaws shall be maintained at the office of the Association, where copies may 
be purchased at reasonable cost.  

ARTICLE XII  
ASSESSMENTS  

 
As more fully provided in the Declaration, each Member is obligated to pay to the 

Association certain assessments which are secured by a continuing lien upon the property against 
which each assessment is made. Any assessments which are not paid when due shall be delinquent. 
If the assessment is not paid within thirty (30) days after the due date, the assessment shall bear 
interest from the date of delinquency at a rate not to exceed the maximum legal rate allowed in the 
Commonwealth of Virginia per annum, the Association may impose a late fee in such an amount to 
be determined by the Board, and the Association may bring an action at law against the owner 
personally obligated to pay the same or foreclose the lien against the property and interest costs and 
all attorney's fees of any such action shall be added to the amount of the assessments. No Member 
may waive or otherwise escape liability for the assessments provided for herein by non-use of the 
Common Areas or abandonment of his unit.  



 

ARTICLE XIII 
CORPORATE SEAL 

 
The Association may, but is not required to, have a corporate seal. If the Association adopts 

a corporate seal, the seal of the corporation shall be in circular form having within its circumference 
shall be written or inscribed the words: PALMER LAKE VILLAS PROPERTY OWNERS 
ASSOCATION, INC., a Virginia nonstock corporation. 
 

ARTICLE XIV 
 GENERAL AND MISCELLANEOUS PROVISIONS  

 
Section 1. These Bylaws may be amended, at any time by the Declarant prior to the 

expiration of the Declarant Control Period; and thereafter, at regular or special meeting of the 
Members, by a vote of three-fourths (3/4) of all Members.  

Section 2. In the case of any conflict between the Articles of Incorporation and these 
Bylaws, the Articles shall control; and in the case of any conflict between the Declaration and these 
Bylaws, the Declaration shall control.  

Section 3. The fiscal year of the Association shall begin on the first day of January and end 
on the 31st day of December of every year, except that the first fiscal year shall begin on the date of 
incorporation.  

CERTIFICATION  
I, the undersigned, do hereby certify: That I am duly elected and acting Secretary of Palmer 

Lake Villas Property Owners Association, Inc., a Virginia nonstock corporation; and  
That the foregoing Bylaws constitute the original Bylaws of said Association, as duly 

adopted at the initial meeting of the Board of Directors thereof, held on the _____ day of August, 
2020.  
 

IN WITNESS WHEREOF, I have hereunto subscribed my name and affixed the seal of said 
Association this ____ day of August, 2020.  

       __________________________________ 
(Corporate Seal)        Secretary  
 



ARTICLES OF INCORPORATION 
OF 

PALMER LAKE VILLAS PROPERTY OWNERS ASSOCIATION, INC.  
A NON-PROFIT CORPORATION  

 
In compliance with the requirements of the Virginia Nonstock Corporation Act (the 

“Act”) as set forth in of Sections 13.1-801 et seq. of the Code of Virginia, 1950, as amended, 
the undersigned, an attorney licensed to practice law in the commonwealth of Virginia, does 
hereby make and acknowledge these Articles of Incorporation for the purpose of forming a 
corporation not for profit and does hereby certify: 

  
ARTICLE I  

1.1 Corporate Name: The name of the Corporation is PALMER LAKE VILLAS 
PROPERTY OWNERS ASSOCIATION, INC., hereinafter called the Corporation or the 
Association.  

ARTICLE II  

2.1 Duration: The period of duration of the Corporation shall be perpetual.  

ARTICLE III  

3.1 Registered Office and Agent: The street address and mailing address of the 
initial registered office of the Corporation is located at 7288 Hanover Green Drive, 
Mechanicsville, Virginia, 23111-0000, and the name of the initial registered agent of the 
Corporation at such address is Incorp Services, Inc., a business entity that is authorized to 
transact business in Virginia. 
 

ARTICLE IV  

4.1 Principal Office:  The street address and mailing address of the principal 
business office of the Corporation is located at 7288 Hanover Green Drive, Mechanicsville, 
Virginia, 23111-0000.  

ARTICLE V  

5.1 Corporate Purpose: This Corporation does not contemplate pecuniary gain or 
profit to the Members thereof, and the specific purposes for which it is formed is to provide 
for the maintenance, management, and preservation of that certain neighborhood located 
within Bay Creek at Cape Charles, known as PALMER LAKE VILLAS, (the “Community”) 
as shown and described on the plats thereof recorded or to be recorded in the Office of the 
Clerk of the Circuit Court of Northampton, Virginia, and any additions thereto which may be 
brought within the jurisdiction of the Corporation; and to promote the health, safety and 
welfare of the Owners, and for these purposes the Corporation and the Executive Board shall 
have the following powers:  

  (A) To exercise all of the powers and privileges and to perform all of the duties and 



obligations of the Corporation set forth in that certain Declaration of Restrictive Covenants 
for PALMER LAKE VILLAS, (“the Declaration”) which has been or will be recorded in the 
Office of the Clerk of the Circuit Court of Northampton County, Virginia, and as the same 
may be amended from time to time as therein provided, said Declaration being incorporated 
herein as if set forth at length (all capitalized terms herein shall have the same meaning 
defined in the Declaration);  
 

(B)  Adopt and amend bylaws and rules and regulations;  
 

(C) Adopt and amend budgets for revenues, expenditures, and reserves and collect 
Assessments for common expenses from Owners;  

(D)  Hire and discharge managing agents and other employees, agents, and 
independent contractors;  
 

(E) Institute, defend, or intervene in litigation or administrative proceedings on 
matters affecting the Community;  

(F) Make contracts and incur liabilities;  

(G) Regulate the use, maintenance, repair, replacement, and modification of Common 
Areas;  

(H) Cause additional improvements to be made as a part of the Common Areas and 
Limited Common Areas;  

(I) Acquire, hold, encumber, and convey in its own name any right, title or interest to 
real or personal property, provided that Common Areas and Limited Common Areas may be 
conveyed or subjected to a security interest only pursuant to the Act;  

(J) Grant easements, leases, licenses, and concessions through or over the Common 
Areas;  

(K) Impose and receive any payments, fees or charges for the use, rental or operation 
of the Common Areas other than any Limited Common Areas and for services provided to 
Owners;  

(L) Impose reasonable charges for late payment of Assessments and, after notice and 
an opportunity to be heard, suspend privileges or services provided by the Association 
(except rights of access to Units) during any period that Assessments or other amounts due 
and owing to the Association remain unpaid for a period of 30 days or longer;  

(M) Impose attorney's and expert's fees and expenses incurred in the enforcement of 
the provisions of the Declaration of Covenants, these Articles, the Bylaws of the Association, 
and any Rules and Regulations promulgated pursuant to the Declaration of Covenants;  

(N) After notice and an opportunity to be heard, impose reasonable fines or suspend 
privileges or services provided by the Association (except rights of access to Units) for 
reasonable periods for violations of the Declaration, bylaws, and rules and regulations of the 
Association;  



(O) Impose reasonable charges in connection with the preparation and recordation of 
documents, including, without limitation, amendments to the Declaration or statements of unpaid 
Assessments;  
 

(P) Provide for the indemnification of and maintain liability insurance for its officers, 
Executive Board, directors, employees and agents;  

(Q) Assign its right to future income, including the right to receive Assessments;  

(R) Exercise all other powers set forth in the Virginia Non-Profit Corporation Act, and 
other powers that may be exercised in the Commonwealth of Virginia by legal entities of the 
same type as the Association; and  

(S) Exercise any other powers necessary and proper for the governance and operation of 
the Association. 
 

ARTICLE VI 
 

6.1. Membership: Every person who is a record Owner of a fee or undivided fee interest 
in any Lot or Unit, including contract sellers, shall be a member of the Corporation. The 
foregoing is not intended to include Persons who hold an interest merely as security for the 
performance of an obligation. Membership shall be appurtenant to and may not be separated from 
ownership of any Unit or Lot. 

6.2. Classes of Membership: The Association shall have two classes of membership as 
defined in the Bylaws, as they may be amended from time to time. The Declarant will, under the 
membership structure set forth in the Bylaws and the Declaration, maintain control of the 
Association during the Declarant Control Period.  

ARTICLE VII  

7.1. Incorporator: The name and address of the incorporator of this Corporation is 
Douglas E. Kahle, Esq, an attorney licensed to practice law in the Commonwealth og 
Virginia, whose address is 308 Cedar Lakes Drive, 2nd Floor, Chesapeake, Virginia 23322. 

ARTICLE VIII 
 

8.1. Dissolution of the Association: In the event of dissolution of the Association, 
other than incident to a merger or consolidation, the assets of the Association may be 
dedicated to an appropriate public agency to be used for purposes similar to those for which 
this Association was created or such assets may be granted, conveyed and assigned to one or 
more nonprofit corporations, associations, trusts or organizations to be devoted to such 
similar purpose or after all of its liabilities and obligation shave been discharged or adequate 
provisions made therefore, or be distributed as provided for by the Virginia Non-Profit 
Corporation Act, or may be distributed as provided by the Virginia Property Owners 
Association Act.   Dissolution shall conform to the terms and conditions of the Virginia 
Property Owners Association Act.  
 
 



ARTICLE IX  

9.1. Tax Status: Notwithstanding any other provision of these Articles, this 
Association hereby elects tax-exempt status under Section 528 of the Internal Revenue Code 
of 1986 or any corresponding sections or provisions of any future United States Internal 
Revenue Law (the "Code"). This Association shall not carryon any activities prohibited by a 
corporation electing tax-exempt status under Sections 528. It is further provided that no 
distributions of income of the Association are to be made to Members, directors or officers of 
the Association, except that members of the Association may receive a rebate of any excess 
dues and assessments previously paid to the extent permitted by the Code and applicable law.  
 

ARTICLE X  

10.1  Indemnity: To the fullest extent allowed by law, every Director and every 
Officer of the Corporation shall be indemnified by the Corporation against all expenses and 
liabilities, including counsel fees, reasonably incurred by or imposed upon him in connection 
with any proceeding to which he may be a party, or in which he may become involved, by 
reason of his being or having been a Director or Officer of the Corporation, whether or not he 
is a Director or Officer at the time such expenses are incurred, except in such cases wherein 
the Director 01' Officer is adjudged guilty of willful misfeasance or malfeasance in the 
performance of his duties; provided that, in the event of any claim for reimbursement or 
indemnification hereunder based upon a settlement by the Director or Officer seeking such 
reimbursement or indemnification, the indemnification herein shall only apply if the Board of 
Directors approves such settlement and reimbursement as being in the best interest of the 
Corporation. The foregoing right of indemnification shall be in addition to and not exclusive 
of all other rights to which such Director or Officer may be entitled.  

ARTICLE XI  

11.1 Immunity: A person serving as a director or officer of the Association shall be 
subject to civil liability, and immune from such liability, as set forth in Virginia Code Sections 
13.1-870, 13.1-870.1.C and 13.1-870.2.C.  
 

IN WITNESS WHEREOF, for the purpose of forming this Corporation under the laws of 
the Commonwealth of Virginia, I, the undersigned, the incorporator of this Corporation, have 
executed these Articles of Incorporation this the ___ day of August, 2020. 

 
 
 
                                                                     ____________________________ 
                                                                            Douglas E. Kahle, Esq., Incorporator 
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BAYSIDE VILLAGE 
DEVELOPER LOT PURCHASE AGREEMENT 

 
(INDIVIDUAL PURCHASER) 

 
THIS AGREEMENT OF SALE is made this ______ day of ________________, 20___ between 

_______________________________________________ (“Buyer”) and Bay Creek Development, LLC, its successors 
or assigns (“Seller” and “Developer”) for a parcel of land in the Bay Creek subdivision described below, and Bay Creek 
Realty, (“Listing Agent") and ________________________________("Selling Agent"). 

 
WITNESSETH: 

That for and in consideration of the deposit with Seller of the sum of __________________________________________ 
_______________________________________ Dollars ($_____________) (the “Deposit”), by Check, receipt of which is 
hereby acknowledged, and in further consideration of the mutual promises and agreements hereinafter set forth, the parties 
agree as follows: 
 

1. Description of the Property.  Seller agrees to sell and Buyer agrees to buy lot______ (the “Lot”) as shown on the 
plat entitled “Subdivision Plat of BAYSIDE VILLAGE”, Phase _____, Section _________, prepared by 
Engineering Resources Group, and approved by the Town of Cape Charles, Virginia (“Town”). 

 
2. Purchase Price.  The purchase price is_______________________________ Dollars ($ __________________), 

to be paid as follows: 
 

(a) $10,000 Earnest Money Deposit (EMD), payable to Custis, Dix, Lewis & Custis, L.L.P. shall be applied 
to the purchase price at Settlement. EMD may be submitted with this Purchase Agreement or within 5 days 
of execution of this Purchase Agreement. 

 
(b) $________________ The Balance of the purchase price, to be paid in certified funds at Settlement. 

 
3. Completed Development and On-Site Inspection.  Seller represents the Lot described herein as being “Buildable.”  

Buildable shall mean that the subdivision plat depicting the Lot has been approved by the Town and has been 
properly recorded, and that the Lot has been completed and inspected by the Town and a building permit for a 
dwelling acceptable to the Architectural Review Committee (“ARC”) can be obtained. Buyer represents that 
he/she made an on-site inspection of the Lot on _________________, 20___ and has received a copy of the 
Bay Creek Architectural Guidelines. 

 
4. Earnest Money Deposit.  The Earnest Money Deposit shall be held by Custis, Dix, Lewis & Custis, L.L.P. and is 

non-refundable after execution of this purchase agreement and the expiration of the 3-day rescission period 
described in paragraph 11(b) herein and the rescission period related to receipt of the Federal Property 
Report prepared pursuant to the rules and regulations of the Bureau Of Consumer Financial Protection as 
set forth above the signatures on the last page hereof. 

 
5. Settlement.  Settlement hereunder (“Settlement”) shall be made within 45 calendar days from the date of this 

Agreement, on or before 5:00 p.m. ____________________, 20___ (the “Settlement Date”), TIME BEING OF 
THE ESSENCE AS TO PERFORMANCE BY THE BUYER.  If closing does not occur on or before the 
Settlement Date, Seller may at its sole option, either terminate this agreement or extend contract terms. In the event 
that Settlement does not occur within 15 calendar days following the Settlement Date and Seller has not agreed to 
an extension of the contract terms, TIME BEING OF THE ESSENCE, Buyer shall be deemed to be in breach of 
this Agreement and Seller shall have the right to terminate this Agreement and retain the Deposit in addition to any 
other rights or remedies which Seller may have.  Each party shall pay its own customary costs and fees including 
legal fees incurred.  The risk of loss or damage to the Lot by any casualty is assumed by Seller until Settlement.   

 
6. Prorations.  All taxes, insurance and interest are to be prorated as of Settlement Date.  If taxes are collected by Seller 

at Settlement, Buyer agrees to pay to Seller any increase in the tax assessment for the Lot resulting from Buyer’s 
improvements constructed thereon. 

 
7. Title to Property.  Seller agrees to convey the above property with a good, marketable and insurable fee simple title 

with General Warranty and English Covenants of Title, and free and clear of all liens, indebtedness, easements and 
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encumbrances of every kind except: 
 
 

(a) The easements, covenants, conditions and restrictions, if any, shown on the subdivision plat of the Lot. 
(b) Such other declarations, covenants, conditions, restrictions and easements, if any, appearing of record and 

constituting constructive notice. 
(c) Such other minor defects in title which do not materially impair marketability of the Lot or the insurability 

of title thereto. 
(d) Real Estate taxes not yet due and payable. 
 

8. Defects in Title — Rights of the Parties.  Notwithstanding anything in this Agreement to the contrary.  Seller shall 
be afforded a reasonable adjournment of Settlement to correct any reported title defects.  If, after such time, Seller 
is unable to correct such defects, Buyer shall have, at its election, the right to complete the purchase of the Lot, in 
which case Buyer shall have no right of abatement of the Purchase Price.  If the Buyer shall not so elect to make 
Settlement within (10) days after written notice from Seller that Seller is unable to correct such defects, either Buyer 
or Seller may rescind this Agreement, and upon notice thereof, all monies paid hereunder by Buyer shall be refunded 
to Buyer and none of the parties hereto shall have any further rights against, or obligations to, any other party hereto. 
 

9. Development of the Lot 
(a) Utilities: Seller acknowledges that it is responsible for arranging for the installation to the property lines of 

any proposed underground utilities (telephone, sewer, water and electricity) to serve the Lot.  It is expressly 
agreed by the parties that Seller shall not be liable for damages due to failure or refusal of the utility 
company(s) to provide such services following a request for same by Seller.  Seller will bear all expenses 
of making said utilities available except that Buyer shall be responsible for payment of any water or sewer 
tap or meter fees, utility connection or service fees, well permits and/or any other inspection or other type 
fees incurred by Buyer in the application for and construction of the Buyer’s dwelling and other 
improvements.   

(b) Streets, Curbs and Walks: Seller acknowledges that it is obligated to install curbs, gutters and street signs 
to the extent required by the Town to enable Buyer, upon completion of a Residence thereon, to obtain 
Certificate(s) of Occupancy.  Buyer shall be solely responsible for the construction of sidewalks whether 
adjacent to the front of a Lot or adjacent to a side street in the case of corner Lot, as required by the Town 
and Developer.  Buyer shall be solely responsible for any driveways and curb breaks required for his own 
use.  Buyer shall be solely responsible for installation of well(s), pump(s) and sprinkler systems sufficient 
to adequately irrigate the yards and landscape areas.  Buyer shall install sod and plant lot trees and street 
trees in compliance with the landscape and tree requirements for this village (see Bay Creek Architectural 
Guidelines/Construction Requirements).  These trees shall be installed by Buyer at time of issuance of 
certificate of occupancy.  Sod shall be installed in all areas of the lot (front, back and side yards) not covered 
by the dwelling, driveway, sidewalks, patios, decks or landscaped areas approved by the ARC.   

 
             AN IRRIGATION SYSTEM OF APPROVED DESIGN SHALL BE INSTALLED TO MAINTAIN       
             LANDSCAPE AREAS ON ALL BUILDING SITES AND STREET FRONTAGE.  WITH THE  
             EXCEPTION OF LOTS 113 THROUGH 135, BAYSIDE VILLAGE WILL USE A CENTRAL  
             IRRIGATION SYSTEM FOR ALL OUTSIDE WATERING.  EACH LOT WILL BE PROVIDED  
            WITH A WATER SOURCE AND CONTROL WIRING.  HOMEOWNERS WILL BE  
            RESPONSIBLE FOR INSTALLATION OF VALVES, PIPING AND HEADS TO FIT THEIR  
            INDIVIDUAL LANDSCAPING PLANS.  EQUIPMENT MUST BE COMPATIBLE WITH THE  
            CENTRAL SYSTEM.  FOR LOTS 113 THROUGH 135, INDIVIDUAL WELLS FOR EACH LOT  
            WILL BE REQUIRED.  BUYER UNDERSTANDS AND AGREES THAT $1100 WILL BE PAID  

TO BAY CREEK DEVELOPMENT, LLC AT CLOSING FOR CENTRAL WELL AND WILL 
ENSURE THAT ALL VALVES, PIPING AND HEADS WILL BE COMPATIBLE WITH THE 
CENTRAL SYSTEM.  

 
(c) Buyer is responsible for maintaining Lot drainage of the Lot, and for erosion as a result of Buyers 

construction activities. 
(d) Tap Fees: Buyer agrees to pay for all water line fees and sewer line fees for the Lots imposed or required 

by the Town of Cape Charles and other quasi or governmental authorities having jurisdiction.   
(e) Curb Inspection: Five (5) days prior to settlement or upon obtaining building permit, at Buyer’s option, 

Buyer and Seller’s representative shall jointly inspect the streets, curbs and gutters adjacent to the Lots and 
prepare a list of defects therein.  Seller shall only be responsible for repairing defects to said curbs and 
gutters noted on said list which must be required in order to satisfy Town inspection requirements, noted in 
a written memorandum, made as a result of said inspection by Seller unless Buyer has given Seller written 
notice of additional defects within five (5) days after settlement of the Lots adjacent to said portions of the 
curbs and gutters. Any fees billed to Seller for inspection or re-inspection of sidewalks and re-inspection of 
curbs and gutters required by damages caused by Buyer or Buyer's agents or employees to same, and 
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inspection of curbs, gutters or driveway aprons broken out when driveway slabs are installed shall be paid 
by Buyer.  No vehicular traffic whatsoever shall be driven over any existing curb, unless this section of 
curb is designated for driveway apron or a metal or wood ramp is built over curb.  Buyer, or its agents, shall 
not place building materials, sand, gravel or dirt in the right-of-way of existing streets.  

(f) All other facilities and amenities represented to be provided or completed by the Seller have been provided 
and completed.  Seller has not represented that it will provide or complete additional facilities or amenities. 

  
10. Developer’s Approvals 

(a) Buyer covenants and agrees that (i) no clearing work shall be commenced on any Lot until the final 
construction plans and specifications and required site plans pertaining thereto have been submitted to, and 
approved in writing by, Developer or its successors or assigns, and (ii) no building(s), fence(s), wall(s), 
utilities or other improvement(s) or structure(s) shall be constructed or installed on any Lot nor shall any 
exterior addition thereto or change or alteration thereof be made by Buyer or its successors in interest to 
any Lot until final plans and specifications pertaining thereto shall have been submitted to and approved in 
writing by Developer.  Unless directed by Developer otherwise, Buyer shall submit the plans and 
specifications to Developer through the ARC.  Developer reserves the right to approve Builder.  Building 
permits for all residences to be built in Bay Creek shall be purchased by a properly insured contractor 
holding a current Class “A” contractor’s license in the State of Virginia with the “Builder” classification.  
The construction of all residences in Bay Creek shall be under the direct supervision of a properly insured, 
Class “A” licensed contractor with the “Builder” classification.  If Developer fails to approve or disapprove 
any such plans and/or specifications within thirty (30) days after said plans and/or specifications have been 
submitted to it, approval of Buyer’s plans and specifications shall be deemed to be in compliance with the 
terms of this paragraph.  Nothing contained in this paragraph shall be construed to relieve Buyer of its 
obligations to submit plans, specifications, site plans and fees to the Town for issuance of an approved 
building permit prior to the start of any construction on the lot.     

(b) Buyer shall not erect or display any sign(s) on the Lot unless the size and design thereof is approved in 
writing by Developer.  A sign shall be deemed to be approved by Developer if not rejected by Developer 
within ten (10) business days of its submission to Seller by Buyer.  Buyer hereby gives Developer the right 
to enter onto the property without prior notice and to remove any nonconforming and/or unapproved signs 
from the property. 

(c) Buyer acknowledges that approval of the submitted plans and specifications is solely within Developer’s 
discretion.  Buyer shall hold harmless and indemnify Seller for any losses arising from a dispute between 
Buyer and Developer over such approval. 

 
11.  Property Owners' Association.   

(a) Bay Creek shall be subject to a "Property Owner's Association" in which the membership of all lot owners 
shall be mandatory.  The "Association Board of Directors" shall have jurisdiction over common areas within 
the subdivision and shall establish assessments for all lots in the subdivision as it deems necessary for the 
maintenance of those common areas that serve the subdivision.  The "Association Board of Directors" shall 
also have the power and authority to hire professional management consultants to assist in the 
administration of the subdivision. 

(b) BUYER UNDERSTANDS AND AGREES THAT THE LOT SHALL BE CONVEYED SUBJECT TO 
THE JURISDICTION OF A PROPERTY OWNERS’ ASSOCIATION (“THE POA”) FORMED BY 
DEVELOPER ACCORDINGLY.  (i) THE LOT IS (ARE) LOCATED WITHIN A DEVELOPMENT 
WHICH IS SUBJECT TO THE VIRGINIA PROPERTY OWNERS’ ASSOCIATION ACT (VA. CODE 
55-508. ET SEQ.) (THE “ACT”). (ii) THE ACT REQUIRES SELLER TO OBTAIN FROM THE POA 
AN ASSOCIATION DISCLOSURE PACKET AND PROVIDE IT TO BUYER. (iii) BUYER MAY 
CANCEL THIS AGREEMENT WITHIN THREE (3) DAYS AFTER RECEIVING THE ASSOCIATION 
DISCLOSURE PACKET OR BEING NOTIFIED THAT THE ASSOCIATION DISCLOSURE PACKET 
WILL NOT BE AVAILABLE AND (iv) THE RIGHT TO RECEIVE THE ASSOCIATION 
DISCLOSURE PACKET AND THE RIGHT TO CANCEL THIS AGREEMENT ARE WAIVED 
CONCLUSIVELY IF NOT EXERCISED BEFORE SETTLEMENT. 

(c) Buyer shall pay assessments imposed by the Property Owner's Association (POA) against any Lot conveyed 
to Buyer, starting the month after closing on Lot. Assessments for the current year are  
$159.00 per month.  There is an additional Landscaping Fee per month in Bayside Village, which is 
$75.00 (Lots 1-116) or $100.00 per month (lots 117-135) for the current year. Payment of the Landscape 
Fee commences at date of certificate of occupancy. 

(d)  If Buyer is a builder who does not intend to occupy the improvements on the Lot as a personal residence, 
Buyer shall give written notice to Seller of each conveyance of any Lot to a third party for occupancy, 
which notice shall include a description of the Lot conveyed, the date of conveyance, and the name and 
address of the new owner. 

(e) A non-refundable capital contribution in the amount of $ 477.00, (being equivalent to three (3) months     
     POA fees), will be collected from Purchaser at closing.  Such amount is not advance payment of POA fees,  
     but is used for the initial capitalization of the Homeowners Association. 



 

4 
Please Initial:  Buyer_______/_______ 

                                                                           Seller______________ 
Developed Lots Bayside Village rev. 4.17.20 
 

 

 
 
Buyer acknowledges receipt and understanding of Property Owners Association Disclosure Packet: 

_________________________   Date:________________________ 
 

_________________________   Date:________________________ 
 

12.  Repairs and Maintenance.  Buyer is responsible for any damages to installed utilities and to on-site or off-site 
improvements caused by Buyer or its agents or employees, and agrees to repair such damage within ten (10) days 
of notification by Developer at Buyer’s expense.  Buyer is further responsible for cleanup of any trash or debris 
resulting from the acts of itself, its agents or employees, including construction activity.  Buyer agrees to keep the 
Lot free of dangerous materials and to remove all trash and debris at least once a week, and to maintain the adjacent 
streets, catch basins, and curbs in such a manner as to inhibit erosion from the Lot during construction.  If the Town 
or Developer gives notice to Buyer requiring street cleanup, or other repair or maintenance measures, Buyer agrees 
to do so within forty-eight (48) hours, and if Buyer fails to do so, Developer will have the work done and bill Buyer 
for same. 
 

13.  Clearing and Grading, Flood Plain.  It is expressly understood that Seller will not perform any clearing, grading or 
landscaping work upon the Lot, except that which was performed during development.  Seller will allow Buyer to 
procure topographical maps from its engineer showing contour lines, and Buyer assumes the responsibility for 
obtaining and paying the cost of same.  Buyer agrees that no fill whatsoever will be placed in any area designated 
Wetlands by the Army Corps of Engineers.  Buyer will not clear trees in any area designated as a Preserve.  Some 
properties may be located within a designated Flood Plain requiring flood insurance according to the finished 
floor elevation. 

 
14. Title Insurance.  Buyer acknowledges that it has the right to purchase title insurance from any source of its choosing.  

Because SHORE TITLE has previously issued title insurance covering this property, Buyer is eligible for reduced 
“reissue” rates if Buyer’s title insurance is purchased through SHORE TITLE.  Accordingly, Buyer hereby elects 
to purchase its title insurance from ________________________.  
 

      Closing attorney is: _____________________________________________________________ 
                                                                            

  15. Financing.  Buyer represents to Seller that Buyer has either (a) sufficient personal funds to purchase this Property 
as an all cash transaction, or (b) has obtained approval and commitment from a lender of Buyer’s choosing sufficient 
to pay, at settlement, along with Buyer’s personal funds, the full purchase price in certified funds.  BUYER 
ACKNOWLEDGES THAT THIS AGREEMENT IS NOT CONTINGENT UPON THE VALUE 
ESTABLISHED BY A LENDER’S APPRAISAL, IF ANY, OF THE LOT.  Delays in settlement caused by 
lender’s underwriting or processing guidelines do not relieve the Buyer from its obligation to complete settlement 
by the date and time specified in paragraph (5) of this Agreement. TIME IS OF THE ESSENCE AS TO 
PERFORMANCE BY THE BUYER. 
 
Initial one: This is a cash sale __________ or Buyer is financing through _________________ (name of lender). 
 

16. Successors and Assigns.  Buyer shall not assign this Agreement without the prior written consent of Seller.  This 
Agreement shall be binding upon and inure to the profit of the Seller and the Buyer and their respective heirs, 
successors or assigns. 

 
17. Brokerage Fees. Buyer and Seller agree that Bay Creek Realty (and the Selling Agent, if applicable) is (are) the 

sole procuring cause(s) of this Purchase Agreement.  Seller agrees to pay a cash brokerage fee at Settlement as 
specified by separate agreement between Listing Firm and Seller. 

 
18. Mandatory Club Membership. Buyer understands, acknowledges, agrees and accepts that the Property is 

subject to a deed restriction which requires Buyer to be a member in good standing of the Bay Creek Club 
(the “Club”).  Buyer’s failure to pay Bay Creek Club dues is a violation of the conditions and restrictions in 
the deed and club membership agreement and the Club may pursue all legal remedies in any action to collect 
said dues. 

 
19. Builder’s Guild Fee. Homes constructed on privately-owned Lots within Bay Creek are subject to a 3% Builder’s 

Guild Fee, payable to Bay Creek Realty at the completion of construction and issuance of a Certificate of 
Occupancy.   The Builder’s Guild Fee will be calculated based on the final construction price of the home less the 
purchase price of the Lot.   
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20. Notice.  Any notice to be given under this Agreement shall be deemed given when hand delivered or deposited in 
the United States Mail, Certified, Return Receipt Requested and postage prepaid, addressed to Seller at 3335 Stone 
Road, Cape Charles, Virginia 23310, or to Buyer at  
___________________________________________________________________________________________
___________________________________________________________________________________________. 
 

21. Entire Agreement.  This Agreement constitutes the entire agreement among the parties and may not be modified 
or changed or except by written instrument executed by Buyer and Seller.  All prior agreements, whether oral 
or written, are hereby superseded.  Buyer acknowledges that he/she has read and understands each and 
every part of this Agreement.   

 
22. Survival.  All provisions of this Agreement shall survive Settlement. 

 
23. Acceptance.  This Agreement shall be null and void if not fully accepted by all parties within five (5) days of the 

date of this Agreement. 
 
24. Assignment. Buyer has the right to assign this purchase agreement without modification to a Preferred Builder 

approved by the Developer to build in this village at time of assignment. This does not relieve buyer from purchasing 
the lot or fulfilling all obligations contained herein. 

 
25. Disclosure of Ownership and Brokerage Relationship.  The Buyer acknowledges that Bay Creek Realty is an 

exclusive representative of the Seller.  The parties confirm in connection with this transaction that the Listing Firm 
and Selling Firm have represented the party or parties indicated below. Notwithstanding the provisions of Paragraph 
16 of this Purchase Agreement relating to the payment of brokerage fees, the parties agree that one of the following 
may apply:  Circle the appropriate item. 

 
 

a. Listing Firm, Selling Firm, and their salesperson(s) represent Seller as their client. Buyer is a customer. 
b. Listing Firm and its salesperson(s) represent Seller. The Selling Firm and its salesperson(s) represent 

Buyer. 
c. Listing Firm and its salesperson(s) represent Seller. The Selling Firm and its salesperson(s) represent 

neither party to the transaction and Buyer remains a customer of the Selling Firm. 
d. Listing Firm and its salesperson(s) represent both Buyer and Seller as DUAL REPRESENTATIVES, 

by mutual agreement (Disclosure of Dual Representation/Disclosure of Designated Representatives 
Form attached); OR 

e. Listing firm and its broker represent both Buyer and Seller as DUAL REPRESENTATIVES, by mutual 
agreement, but SEPARATE AGENTS of Listing Firm have been designated to represent Buyer and 
Seller as DESIGNATED REPRESENTATIVES (Disclosure of Dual Representation/Disclosure of 
Designated Representatives Form attached). 

 
After reviewing the above, the parties agree that subparagraph_________ (indicate a, b, c, d, e) applies. 
 

 26. Closing Attorney.   Seller and Buyer acknowledge and agree that Buyer can chose the closing agent of its choice;  
 Provided, however, that if Buyer elects to use Custis, Dix, Lewis & Custis, L.L.P. as its closing agent, Seller agrees 

to pay the closing attorney’s fee of up to $1,800 on behalf of Buyer. 
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THIS IS A LEGALLY BINDING AGREEMENT:  IF NOT UNDERSTOOD,  
SEEK LEGAL ADVICE. 

 
YOU HAVE THE OPTION TO CANCEL YOUR CONTRACT OR AGREEMENT OF SALE BY 
NOTICE TO THE SELLER UNTIL MIDNIGHT OF THE SEVENTH DAY FOLLOWING THE 
SIGNING OF THE CONTRACT OR AGREEMENT. IF YOU DID NOT RECEIVE A PROPERTY 
REPORT PREPARED PURSUANT TO THE RULES AND REGULATIONS OF THE BUREAU OF 
CONSUMER FINANCIAL PROTECTION, IN ADVANCE OF YOUR SIGNING THE CONTRACT OR 
AGREEMENT, THE CONTRACT OR AGREEMENT OF SALE MAY BE CANCELLED AT YOUR 
OPTION FOR TWO YEARS FROM THE DATE OF SIGNING. 
 
IN WITNESS WHEREOF, the parties have duly executed this Agreement on the dates first written above. 

 
  
 
 SELLING AGENT:    BUYER: 

 By:___________________________   By:___________________________ 

 Date:  _________________________   By:___________________________ 

        Date:____________________________ 
 
 
 
 LISTING AGENT:     SELLER: 
 
 Bay Creek Realty     Bay Creek Development, LLC 
  
 By:  _____________________________  By: _____________________________ 
 
 Date:  ____________________________  Date:  ___________________________ 
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NEW CONSTRUCTION CONTRACT OF PURCHASE 
(This is a legally binding contract. If you do not understand any part of it,  please seek competent advice before signing) 

 
 

This NEW CONSTRUCTION CONTRACT OF PURCHASE (the “Contract”) made as of ____________, 2020 between  
__________________________________________ ("Seller"), whose address is _________________________________ 
and ____________________________________________________________________ (“Purchaser”) whose address is 
________________________________________________________________________.           
   

         The Listing Company (who represents Seller) is Bay Creek Realty and  the Selling  Company  who (  ) does OR 
    (  ) does  not  represent  Purchaser  is  _. 
 
 

1)  REAL PROPERTY: Purchaser agrees to buy and Seller agrees to sell the land and all improvements thereon located 
in the Town of  Cape Charles, Northampton County ,Virginia and described as (legal description): 

 
 

 

 

and more commonly known as:   Residence  _____, Palmer Lake Villas  
   together with the land within the boundaries of the lot (subject to 
any easements, conditions and restrictions of record), the house, and any other improvements constructed (or to be 
constructed) thereon, including any options listed in this Contract (the "Property"). 
 

2) PURCHASE PRICE: The purchase price to be paid by Purchaser to Seller for the Property shall be  _ 
  ("Purchase Price"). 

 

3) DEPOSIT: Purchaser shall make the following deposits: 

a.  An initial deposit of $20,000 upon execution of this Contract. 

b. An additional deposit in an amount required to make the total deposit equal to the sum of Ten Percent (10%) 
of the Purchase Price due within Ten (10) days upon the pouring of the slab for the Property. 

c. Deposit to be held by Escrow Agent, the law firm of _________________________. 

d. If Purchaser fails to pay the additional Deposit as set forth herein, then Purchaser shall be in breach of this 
Contract.  At Seller's option and in lieu of all other remedies set forth in this Contract, Seller may terminate 
this Contract by written notice to Purchaser and neither party shall have any further obligation hereunder. 
Purchaser’s initial deposit of $20,000 shall be deemed non-refundable to Purchaser in this event. 

 
e. If Escrow Agent is a Virginia Real Estate Board ("VREB") licensee, the parties direct Escrow Agent to place 

Deposit in an escrow account by the end of the fifth (5th) business banking day following the latter of: (i) the 
Date of Ratification or (ii) the Extended Deposit Date. If Escrow Agent is not a VREB licensee, the parties 
direct Escrow Agent to place Deposit in an escrow account in conformance with applicable Federal or 
Virginia law and regulations. Deposit may be held in an interest-bearing account, and the parties waive any 
claim to interest resulting from such Deposit. Deposit shall not be released by Escrow Agent until (i) credited 
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toward  the Purchase Price at settlement; (ii) Seller and Purchaser agree in writing as to its disposition; (iii) 
a court of competent jurisdiction orders a disbursement of the funds; or (iv) disbursed in such manner as 
authorized by the terms of this Contract or by Virginia law or regulations. Seller and Purchaser agree that 
Escrow Agent shall have no liability to any party for disbursing Deposit in accordance with this paragraph, 
except in the event of Escrow Agent's negligence or willful misconduct. 

 
4) DISCOUNT POINTS, PREPAIDS, CLOSING COSTS: Purchaser shall pay all discount points, prepaids and closing 

costs in connection with the closing of Purchaser's purchase of the Property, except the following, which shall be 
paid by Seller: (i) any grantor's tax to be paid in connection with the recording of the deed conveying the Property to 
Purchaser, and (ii) any items required by FHA or VA to be paid by Seller (if an FHA or VA loan). Any contribution 
made by Seller shall be applied towards closing costs and/or prepaids (If allowed by lender). Such sum shall include 
any fees required by FHA or VA to be paid by Seller and any fees to be paid to the settlement agent. Such sum shall 
not include any grantor's tax. If Seller contribution is more than the sum of the closing costs and prepaids allowed to 
be paid by Seller (per lender's underwriting requirements for the loan), any excess portion of such funds shall be 
retained by Seller and shall not be paid or otherwise credited to Purchaser. 

 
5) FINANCING:  Purchaser's obligations under this Contract (  ) are (   ) are not conditioned upon a financing 

contingency. If Purchaser’s obligations are conditioned upon a financing contingency, then the following sections 
apply:  

 
a. LOAN APPLICATION: Purchaser's application for the loan (if applicable) must be completed and submitted 

to the lender within seven (7) days of the Date of Ratification. Purchaser must provide all information, 
documents and fees requested by lender in a timely manner and diligently cooperate with the lender to obtain 
loan approval. 

 
b. LOAN APPROVAL CONFIRMATION: Purchaser shall deliver written confirmation of a commitment to loan 

from the lender (if a loan is to be obtained) to Seller within  days of the Date of Ratification ("Loan 
Commitment Date") or evidence satisfactory to Seller (in Seller’s reasonable discretion) that Purchaser is 
able to proceed to Settlement without a loan (the “Confirmation”). If Seller has not received such written 
Confirmation within the stated time period, Seller shall have the right, at any time thereafter, to send a written 
request for such Confirmation to Purchaser and, if such Confirmation has not been received by Seller within 
five (5) days after Purchaser's receipt of such request, Seller shall have the right, without further notice, to 
terminate this Contract by delivering a written notice of termination to Purchaser and refunding or retaining 
deposits as provided in Paragraph 5(c).   
 

c. FAILURE TO RECEIVE LOAN APPROVAL CONFIRMATION: If this Contract is terminated by Seller in 
response to its failure to receive a loan approval Confirmation and such failure is the result of a denial of the 
loan application by the lender or the failure of the lender to complete the processing of the loan application 
by the Loan Commitment Date, and Purchaser submitted the loan application and cooperated with the lender 
as provided for above, the Deposit shall be refunded to Purchaser. Any Options deposit(s) are to be retained 
by Seller as liquidated damages and not as a penalty. If this Contract is terminated by Seller in response to 
its failure to receive a loan approval confirmation as provided for in paragraph 5(b), and such failure is for 
any reason other than those specified above, or Purchaser has failed to submit the loan application or 
cooperate with the lender as provided for in paragraph 5(d) the Deposit and any Options deposit(s) shall be 
retained by Seller as liquidated damages and not as a penalty. The refund of any deposit sums under this 
section is specifically conditioned on Purchaser signing a release form to be provided by Seller, 
acknowledging the termination of this Contract and any rights of Purchaser to purchase the Property. 
 

d. LENDER INFORMATION: Purchaser hereby agrees that Seller shall have the right to contact the lender 
from whom Purchaser is obtaining the loan and authorizes the lender to provide written confirmation to Seller, 
at any time, relating to: (i) the satisfaction of Purchaser's obligations under paragraphs 5(a) and 5(b); (ii) the 
status of the processing of Purchaser's loan application; (iii) any loan approval conditions; and (iv) if loan 
approval is denied, the reasons for said denial. 
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e. CHANGE OF LENDER: Except as specifically provided below, Purchaser shall not change the lender from 
whom Purchaser is obtaining the loan within the sixty (60) day period immediately preceding the Estimated 
Closing Date. Purchaser may change lenders during the sixty period identified above, provided that: (i) 
Purchaser complied with the requirements stated in paragraph 5(a) in submitting and cooperating with the 
prior lender; (ii) prior lender has revoked approval of the loan application; (iii) Seller has provided Purchaser 
with a written statement from the prior lender confirming satisfaction of the requirements stated in paragraph 
5(d), and revocation of approval for the loan application; and (iv) such change shall not be deemed to change 
or modify, in any way, the provisions of paragraph 5(f). 
 

f. PURCHASER'S REPRESENTATIONS REGARDING FINANCING:  Purchaser acknowledges that Seller is 
relying upon all of Purchaser's representations, including, without limitation, the accuracy of the financial 
information given by Purchaser to Seller and lender. If Purchaser makes a deliberate misrepresentation or 
material omission or takes any action which results in Purchaser's inability to obtain financing, then 
Purchaser shall be deemed to be in default. Purchaser shall notify Seller in writing within three (3) days of 
Purchaser's actual notice of the occurrence of any material adverse change in Purchaser's financial condition 
which prevents Purchaser from obtaining financing under this Contract. Purchaser's failure to give notice of 
the material adverse change required above shall constitute a default under the terms of this Contract. Within 
three (3) days of receipt of written notice of the material adverse change from Purchaser, the Deposit and 
Option deposit shall be released to and retained by Seller as liquidated damages and not as a penalty, and 
Seller shall notify Purchaser in writing of Seller's election to: (i) proceed to closing based upon a modification 
to this Contract acceptable to Seller and Purchaser; (ii) require that Purchaser execute a First Right of 
Refusal Contract allowing Seller to terminate this Contract and enter into another sales contract if Purchaser 
cannot demonstrate the ability to proceed to Settlement within five (5) days of Seller’s request for 
confirmation; or (iii) terminate this Contract.     
 

6) CONSTRUCTION OF HOME: 

 
a. CONSTRUCTION:  Construction will begin on or about  and will be completed on 

or about     . Purchaser is aware that delays caused by events beyond the control 
of Seller such as work stoppages; municipal approvals and permits; strikes; lockouts; weather; availability 
of labor, materials, and craftsmen; pandemics; acts of God; terrorism; everything unanticipated and 
unforeseen; and anything of occurrence not within the contemplation of the parties at time of ratification are 
not included in the calculation of time estimates. Delays caused by such events do not constitute 
abandonment or constitute a default on Seller's part. 
 

b. SELECTION OF STANDARD MATERIALS: The Purchase Price includes the finishes and materials in 
accordance with attached Exhibit “A” including, but not limited to, standard floor coverings, standard 
appliances and standard cabinetry. Purchaser shall have the privilege of selecting the colors and/or 
materials and/or appliances to be installed from the standard selections offered by Seller unless they have 
already been ordered or, if already ordered, in accordance with Seller's Change Order Policy. Materials 
and/or appliances not detailed in Exhibit “A” are not included in the Purchase Price and additional payment 
is required. Only those colors, materials and/or appliances approved by Seller (and the Homeowner’s 
Association for the community, if applicable) will be available for selection purposes. Purchaser shall identify 
all desired options or upgrades (the “Options”) on the Seller’s “New Construction Selections, Options, and 
Upgrades Addendum."  If Purchaser fails to complete their selections on or before _______________ (the 
“Selection Date”) Seller shall have the right to make selection decisions on behalf of Purchaser.  
 

c. SELECTION OF OPTIONS: The Purchase Price includes only Seller's standard structural layout for the 
Property. Purchaser shall have the privilege of purchasing Options offered by Seller in accordance with 
Seller's Change Order Policy. The price of Options selected by Purchaser shall be added to the Purchase 
Price. Seller shall have the absolute authority to determine the Options it will offer and shall have no 
obligation to accept any custom  Options. 
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d. A non-refundable deposit of the total cost of any Options (the “Option Deposit) will be required on or before 
the Selection Date.  The Option Deposit shall be released to Seller after the Selection Date and applied to 
the Purchase Price. 

 
e. SELLER'S RIGHT TO CHANGE DESIGNS OR LIMIT OPTIONS AND SELECTIONS: Seller reserves 

the right to change the design or limit any Options or standard selections offered for the Property. If 
Seller changes or limits any element of the Property chosen by Purchaser as an Option or standards 
selection, and the change has a significant effect on the quality, value or appearance of the Property, 
Purchaser shall have the right to terminate this Contract within five (5) days of notice of the change and 
Seller shall refund Deposit and all Option deposit(s) to Purchaser. If Purchaser elects to proceed to 
closing without the Options and/or standard selections eliminated by Seller, the Purchase Price will be 
adjusted for the deletion of any Options that were included in the calculation of the Purchase Price. If 
Seller changes any Option or standards selection for other homes, Seller shall have no obligation to 
make corresponding changes to the Property sold to Purchaser. Purchaser understands and agrees 
that Purchaser is not allowed to make any personal changes or additions to the Property before 
settlement. 
 

f. MATERIALS: Seller, in its sole discretion, may replace materials or fixtures used in the structure(s) 
and/or depicted on the plans, drawings or renderings of the Property with substitutions of similar quality 
acceptable under government and/or industry standards. Seller is not required to notify Purchaser of 
the substitution of materials or fixtures unless it materially affects the Property. 
 

g. STREET LIGHTS, ELECTRICAL FACILITIES, UTILITY PEDESTALS: Street lights, telephone, cable 
television and electrical facilities, utility pedestals and transformers are installed by utility companies. Seller 
makes no representation as to the final location of such facilities. Purchaser should consult the appropriate utility. 

 
h. NEW HOME DESIGNS, TYPES, LOCATIONS AND PRICES: Purchaser acknowledges that Seller has 

reserved the right to determine which home designs and/or types will be constructed at all locations owned by 
Seller and to re-establish the prices of all other homes, past, present, and future, constructed by Seller in this 
neighborhood and any other location. No change in design, type, location or price of any other home shall have 
an effect on the terms and conditions of this Contract and Seller shall have no obligation to amend this Contract 
or modify the Property based upon any factor or condition of any other home constructed by Seller in the 
neighborhood or elsewhere. 
 

i. TRESPASS: As a consideration for public safety and for reasons related to insurance requirements, 
Purchaser shall not enter the lot during the construction of improvements unless authorized in writing and 
accompanied by a representative of Seller and at a time mutually agreed upon. Purchaser understands that 
the construction site is hazardous and agrees to comply with the safety rules and requests of Seller and will 
not hold Seller responsible for injuries sustained at the construction site. Purchaser hereby releases Seller, 
its employees, agents, and affiliates from any and all damages and/or injuries which may arise in conjunction 
with Purchaser entering the lot or any other portion of the neighborhood during the construction of the 
structure(s) or other homes in the neighborhood. 
 

j. INTERFERENCE WITH CONSTRUCTION: Purchaser shall not interfere with Seller's construction of 
the structure(s), as provided for under this Contract. In the event of Purchaser interference, Purchaser 
must sign and return an acknowledgement of Purchaser's intent to cease the same within ten (10) days 
after Purchaser's receipt from Seller of a request for such an acknowledgement, and refrain from 
engaging in such act(s) of interference at all limes thereafter. Seller shall have the right, at its option, 
to terminate this Contract by delivery of a written notice of termination to Purchaser. In the event of 
such a termination, and upon Seller's receipt of a release signed by Purchaser acknowledging the 
termination of this Contract and any rights of Purchaser to purchase the Property, Seller shall refund 
the Deposit to Purchaser. Any Options deposit(s) are to be retained by Seller as liquidated damages 
and not as a penalty. 
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k. LOSS OF PROPERTY: If any part of the Property is damaged or destroyed by casualty prior to 

settlement, Seller will have the option to restore the Property to its previous condition as reasonably 
as possible. In the event Seller elects to restore the Property, the closing date and any other applicable 
date or deadline will be extended. Seller agrees to notify Purchaser of its decision within ten (10) 
business days from the date of any such casualty. In the event Seller elects not to restore the Property, 
then this Contract will terminate, and Purchaser will receive a full refund of Deposit and Option 
deposit(s) paid. All risk of loss or damage to the Property by fire, windstorm, casualty, or other cause 
is assumed by Seller until settlement. 

 
l. COMPLETION OF CONSTRUCTION:  Notwithstanding any other provisions of this Contract, or any 

addenda or modification hereto to the contrary, and assuming no defaults by Purchaser, Seller 
acknowledges an absolute obligation to deliver the Property no later than twelve (12) months from the 
date of this Contract. If Seller fails to do so, except for reasons outside Seller's control or as a result of 
the action or inaction of a third party whose actions are necessary to the performance of Seller's 
obligations, Purchaser may avail themselves of any and all remedies, in law or equity, including specific 
performance. Any projected completion dates estimated by Seller are based upon local conditions and 
capabilities of Seller on the date of the estimate and are subject to change. Completion may be delayed 
by bad weather, shortages of materials or labor, acts of God or other events beyond the control of 
Seller. SELLER WILL NOTIFY PURCHASER OF AN UPDATED ESTIMATED CLOSING DATE AT 
THE COMPLETION OF DRYWALL. SELLER SHALL NOT BE LIABLE TO PURCHASER FOR ANY 
DELAYS INCOMPLETION AND WILL NOT REIMBURSE PURCHASER FOR RENTAL, STORAGE, 
MOVING, INCREASE IN THE COSTS OR INTEREST RATE FOR THE LOAN OR ANY OTHER EXPENSE 
ARISING FROM FAILURE OF SELLER TO ACHIEVE THE UPDATED ESTIMATED CLOSING DATE. 
PURCHASER IS RESPONSIBLE FOR THE PROMPT AND TIMELY DELIVERY OF INFORMATION AND 
SELECTIONS NECESSARY FOR UNINTERRUPTED CONSTRUCTION OF THE PROPERTY. IF 
PURCHASER DOES NOT PROVIDE INFORMATION OR SELECTIONS IN A PROMPT AND TIMELY 
MANNER, SELLER SHALL HAVE THE RIGHT TO MAKE DECISIONS, SELECTIONS OR 
COMMITMENTS NECESSARY TO ALLOW CONSTRUCTION TO CONTINUE. 

 
m. SETTLEMENT: Settlement under this Contract is projected to be on or about  ("Estimated 

Closing Date") or within five (5) days after written notification by Seller that the Property has been 
substantially completed or within five (5) days after the loan has been approved, whichever is last 
("Settlement Date"). The Property is considered substantially completed when the certificate of occupancy 
("CO") is issued. 

 

7) NOTICE TO PURCHASER: Purchaser should exercise whatever due diligence Purchaser deems necessary with 
respect to information on sexual offenders registered under Chapter 23 (Sec 19.2-387 et seq.) of Title 19.2. Such 
information may be obtained by contacting your local police department or the Department of State Police, Central 
Records Exchange at (804) 674-2000 or www.vsp.state.va.us/. 

8) NOTICE OF DISCLOSURE PURSUANT TO VIRGINIA RESIDENTIAL PROPERTY DISCLOSURE ACT: The 
Property   (    ) is  or  (    ) is  not subject to the Virginia Residential Property Disclosure Act. If subject to the Act, 
disclosure is attached. (Attachment does not become part of this Contract.) 

9) DEFAULT: If Seller or Purchaser defaults under this Contract, the defaulting party, in addition to all other remedies 
available at law or in equity, shall be liable for the brokerage fee referenced in paragraph 10 as if this Contract had 
been performed and for any damages and all expenses incurred by non-defaulting party, Listing Company and 
Selling Company in connection with this transaction and the enforcement of this Contract, including, without 
limitation, attorneys' fees and costs, if any. Payment of a real estate broker's fee as the result of  a transaction 
relating to the Property which occurs subsequent to a default under this Contract shall not relieve the defaulting 
party of liability for the fee of Listing Company in this transaction and for any damages and expenses incurred by 
the non-defaulting party, Listing Company and Selling Company in connection with this transaction. In any action 
brought by Seller, Purchaser, Listing Company or Selling Company under this Contract or growing out of the 
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transactions contemplated herein, including, without limitation, a suit to secure the release of any earnest money 
deposit that the other principal to the transaction has refused to authorize, the prevailing party in such action shall 
be entitled to receive from the non-prevailing party or parties, jointly and severally, in addition to any other damages 
or awards, reasonable attorneys' fees and costs expended or incurred in prosecuting or defending such action. 
Seller and Purchaser acknowledge and agree that Listing Company and Selling Company are intended third-party 
beneficiaries of this Contract as to any commissions due them as a result of the transactions contemplated by this 
Contract. 

 
10) BROKERAGE FEE: Seller and Purchaser authorize and direct the settlement agent to disburse to Listing Company 

and/or Selling Company from the settlement proceeds their respective portions of the brokerage fee payable as a 
result of this sale and closing under the Contract. Each of Listing Company and/or Selling Company shall deliver to 
the settlement agent, prior to settlement, a signed written statement setting forth the fee to which such company is 
entitled and stating how such fee and any additional sales incentives are to be disbursed. Seller and Purchaser 
authorize and direct the settlement agent to provide to Seller, Purchaser, Listing Company and Selling Company a 
copy of the unified settlement statement for the transaction. 

11) MISCELLANEOUS: This Contract may be signed in one or more counterparts, each of which shall be deemed to be 
an original and all of which together shall constitute one and the same document. Documents delivered by email or 
facsimile machine shall be considered as originals. Unless otherwise specified herein, 'days’ mean calendar days. 
For the purpose of computing time periods, the first day shall be the day following the Date of Ratification. This 
Contract represents the entire agreement between Seller and Purchaser and may not be modified or changed except 
by written instrument executed by the parties. This Contract shall be construed, interpreted and applied according to 
the laws of the state in which the Property is located and shall be binding upon and shall inure to the benefit of the 
heirs, personal representatives, successors, and assigns of the parties. To the extent any handwritten or typewritten 
terms herein conflict with or are inconsistent with the printed term hereof, the handwritten and typewritten terms shall 
control. Whenever the context shall so require, the masculine shall include the feminine and singular shall include 
the plural. Unless otherwise provided herein, the provisions of this Contract affecting title shall be deemed merged 
into the deed delivered at settlement and shall not survive settlement. 

12) NON-BINDING MEDIATION: In an effort to avoid the expense and delay of litigation, the parties agree to submit any 
disputes or claims arising out of this Contract, including those involving the Listing Company or the Selling Company, 
to mediation prior to instituting litigation. Such mediation will be non-binding, that is, no party will be obligated to enter 
into any settlement arising out of mediation unless that settlement is satisfactory to that party. Any settlement the 
parties enter into will be binding, but if the parties are not able to reach agreement on a settlement, they may resort 
to arbitration or litigation as if the mediation had never taken place. The mediation will be performed by a mutually 
agreeable mediator or mediation service in the area. This agreement to mediate does not apply to foreclosure, 
unlawful detainer (eviction), mechanics lien, probate, or license law actions. Judicial actions to provide provisional 
remedies (such as injunctions and filings to enable public notice of pending disputes) are not violations of the 
obligation to mediate and do not waive the right to mediate. 

13) LICENSEE STATUS: 
a. Listing Company and Selling Company may from time to time engage in general insurance, title insurance, 

mortgage loan, real estate settlement, home warranty and other real estate-related businesses and services, 
from which they may receive compensation during the course of this transaction, in addition to real estate 
brokerage fees. The parties acknowledge that Listing Company and Selling Company are retained for their 
real estate brokerage expertise, and neither has been retained as an attorney, tax advisor, appraiser, title 
advisor, home inspector, engineer, surveyor or other professional service provider. 
 

b. Disclosure of Real Estate Board/Real Estate Commission licensee status, if any, is required in this 
transaction: _One or more principals of Seller are licensed real estate agents_. 

14) ADDITIONAL PROVISIONS:  

a. MODELS AND  PLANS:  Model  homes  and  advertisements,  brochures,  sales  literature  and  other marketing 
materials (the "Marketing Materials") are for display and marketing  purposes only,  to  give  Purchaser a general 
idea of the types of homes Seller constructs. Purchaser has viewed Marketing Material depictions as an 
example of the type of home they are purchasing. The Property, at completion, will be substantially similar to 
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the Marketing Material Purchaser viewed, but may differ because of variations in dimensions, substitution of 
materials or minor changes in design. Settlement constitutes Purchaser's unconditional acceptance of the 
Property as built (subject to any items to be completed pursuant to the Pre-Settlement Orientation Report) 
without regard to differences between the Property and the Marketing Materials. PURCHASER 
ACKNOWLEDGES THEIR UNDERSTANDING THAT THE MODEL HOMES (THE FURNITURE, OPTIONAL 
AND DECORATIVE ITEMS, LANDSCAPING, AND OTHER ITEMS DISPLAYED THEREIN) AND ALL 
MARKETING MATERIALS ARE  SOLELY  FOR  DISPLAY  AND MARKETING PURPOSES AND DOES NOT 
CONSTITUTE A WARRANTY OR REPRESENTATION FROM THE SELLER THAT THE PROPERTY WILL 
CONTAIN THOSE ITEMS OR THAT THE DIMENSIONS OF ROOMS IN THE STRUCTURE(S) WILL BE THE 
SAME. 

b. SUBDIVISION  PLATS:  A drawing  depicting  all or  a portion of the subdivision, of which the Property  is  a 
part, is displayed (the "Drawing") at Seller’s Real Estate Discovery Center. The Drawing is to give a general 
overview of the proposed location of amenities, improvements, grading, and easements. The Drawing does not 
depict all easements, improvements, and features that exist or will exist. During construction, the exact location 
of improvements, easements, and amenities, as well as the final grading, are subject to modification, deletion, 
and/or relocation. Seller's role and exclusive representation and warranty   regarding these issues is that they   
will be performed in compliance with applicable rules, regulations, and laws.  

c. LOTS:  Seller  reserves  the  right  to:  (i)  change  the  location  of  the  lot  boundary  lines  as necessary to 
construct the structure(s), locate or accommodate the utility lines or easements, and/or otherwise properly 
develop the Property (provided that there is no net reduction in the size of the lot); (ii) determine  the grade  of 
the  lot, the  ground elevation,  and  the location  of the structure(s)  on the lot; (iii) reverse  the physical  
layout of the structure(s); and (iv) remove trees and shrubbery  from the lot. Seller is not liable for  any  
damage to trees or shrubbery not removed. 
 

d. SELLER’S  RIGHT TO ADAPT  SITE CONDITIONS:  The shape of the lot and the contours and elevations 
of the land may require Seller to adapt the foundation, basement,  porch,  patio,  walkway,  driveway,  and 
garage  or  other  structure(s)  to provide  reasonable  access  and adequate  drainage.  Seller  has  the right   
to grade, excavate, fill, and/or to remove native trees, shrubs, and  ground  cover  during  the  construction  
process 
 

e. HOMESITE PREMIUM: An additional charge related to the size and/or location of the lot in the neighborhood 
(the "Homesite Premium") may be included in the Purchase  Price  of  the  Property.  The Homesite Premium, 
if any, has been determined by Seller in the exercise of its sole discretion. The only basis for the Homesite 
Premium is the size and/or location of the lot in the neighborhood. Purchaser acknowledges that Seller is 
not responsible for any change of view and/or change  of use or development  of  any surrounding property, 
or any other factor with regard  to surrounding  property,  even  if owned  by Seller, and that such change or 
factor shall not reduce or otherwise change  the  Homesite  Premium, whether occurring before or after 
settlement. 
 

15) OTHER TERMS: (Use this space for additional terms not covered elsewhere in this Contract.) 
 
 
 
 
 

 
16) ACCEPTANCE: This Contract, when signed by Purchaser, shall constitute an offer to enter into a bilateral 

contract, and the offer shall remain in effect unless earlier withdrawn, until  local time in 
    Virginia), on    (date). if not accepted by such time, this offer shall be null and void. 

 
17) WIRE FRAUD ALERT: Criminals are hacking email accounts of real estate agents, title companies, settlement 

attorneys, and others, resulting in fraudulent wire instructions being used to divert funds to the account of the criminal. 
Purchaser and Seller are advised not to wire any funds without personally speaking with the intended recipient of 
the wire to confirm the routing number and the account number. Neither Purchaser or Seller should send personal 
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information such as Social Security numbers, bank account numbers, and credit card numbers except through 
secured email or personal delivery to the intended recipient. 

18) ELECTRONIC SIGNATURES:    /    If this paragraph  is initialed  by both parties,  then  in
accordance with the Uniform Electronic Transactions Act (UETA) and the Electronic Signatures in Global and
National Commerce Act, or E-Sign, regarding electronic signatures and transactions, the parties do hereby expressly
authorize and agree to the use of electronic signatures as an additional method of signing and/or initialing this
Contract. The parties hereby agree that either party may sign electronically by utilizing an electronic signature
service.

19) INSPECTION OF PREMISES PRIOR TO SETTLEMENT: Purchaser (    ) does  or  (    ) does  not desire to have the
Property inspected by a professional home inspector prior to settlement (an “Inspection”).  If Purchaser indicates a
desire to have an Inspection, Seller will contact Buyer to schedule such Inspection once the construction is near
completion.  Prior to settlement, Seller and Purchaser shall conduct a “walk through” to inspect said dwelling to
determine the good working condition of all plumbing, electric, heating and air conditioning systems, equipment, and
appliances, and for compliance with the terms of this Agreement and the Contract Documents.  All discrepancies,
cosmetic and otherwise, will be written on walk-through forms (the “punch-out list”) and signed by Purchaser and Seller.
All cosmetic discrepancies must be identified and agreed upon prior to occupancy. Seller will not return to perform
cosmetic work after occupancy unless noted and agreed to on walk-thru forms.  Items on the punch-out list shall be
addressed / remedied by Seller before or after settlement, depending upon the nature of the items, availability of
materials, and the like.  The Inspection and Walk Through will be conducted in accordance with Seller’s standard written
Inspection and Walk Through Procedures in effect as of the date of the Inspection and Walk Through.  Seller’s current
Inspection and Walk Through Procedures are attached as addendum 3.

20) NOTICE TO PURCHASER REGARDING SETTLEMENT AGENT AND SETTLEMENT SERVICES:
a. CHOICE OF SETTLEMENT AGENT: Chapter 10 (§ 55.1 1-1000 et seq.) of Title 55.1 of the Code of

Virginia provides that the Purchaser or Borrower has the right to select the settlement agent to handle the
closing of this transaction. The settlement agent's role in closing this transaction involves the
coordination of numerous administrative and clerical functions relating to the collection of documents
and the collection and disbursement of funds required to carry out the terms of the contract between
the parties. If part of the purchase price is financed, the lender for the Purchaser will instruct the
settlement agent as to the signing and recording of loan documents and the disbursement of loan
proceeds. No settlement agent can provide legal advice to any party to the transaction except a
settlement agent who is engaged in the private practice of law in Virginia and who has been retained or
engaged by a party to the transaction for the purpose of providing legal services to that party. Seller and
Purchaser acknowledge and agree that Purchaser can chose the closing agent of its choice; provided,
however, that if Purchaser elects to use _________________ as its closing agent, Seller agrees to pay
closing attorney’s fee of up to ______ on behalf of Purchaser.

b. VARIATION BY AGREEMENT: The provisions of Chapter 10 (§ 55.1 1-1000 et seq.) of Title 55.1 of the
Code of Virginia may not be varied by agreement, and rights conferred by this chapter may not be waived.
The Seller may not require the use of a particular settlement agent as a condition of the sale of the
Property.

c. ESCROW, CLOSING AND SETTLEMENT SERVICES: The Virginia State Bar issues guidelines to help
Settlement Agents avoid and prevent the unauthorized practice of law in connection with furnishing
escrow, settlement or closing services. As a party to a real estate transaction, Purchaser or Borrower
is entitled to receive a copy of these guidelines from the Settlement Agent, upon request, in accordance
with the provisions of Chapter 10 (§ 55.1 1-1000 et seq.) of Title 55.1 of the Code of Virginia. To facilitate
the Settlement Agent's preparation of various closing documents, including any HUD-1 or Closing
Disclosure, Purchaser hereby authorizes the Settlement Agent to send such Closing Disclosure to
Purchaser by electronic means and agrees to provide the Settlement Agent with Purchaser's electronic
mail address for that purpose only.
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WITNESS the following duly authorized 
signatures: 

PURCHASER SELLER: 

DATE PURCHASER DATE SELLER 

DATE PURCHASER DATE SELLER 

For information purposes only: 

Selling Company's Name and Address: Listing Company's Name and Address: 

Office Phone:   Fax:  _ 
MLS Broker Code: ________ Office ID No. _ 
Agent Name:   
Agent ID No.:  _ 
Agent E-mail address:  _ 

Office Phone:   Fax:  _ 
MLS Broker Code: ________ Office ID No. _ 
Agent Name:   
Agent ID No.:  _ 
Agent E-mail address:  _ 

This Contract has been ratified by Purchaser and Seller as of 
("Date of Ratification"). 

Acknowledgement that Contract is ratified as of the date 
above. 

Selling Company
(Signature) 

Listing Company _ 
(Signature) 

Receipt of Deposit per paragraph 3 above is hereby acknowledged. 

YOU HAVE THE OPTION TO CANCEL YOUR CONTRACT OR AGREEMENT OF SALE BY NOTICE TO THE SELLER 
UNTIL MIDNIGHT OF THE SEVENTH DAY FOLLOWING THE SIGNING OF THE CONTRACT OR AGREEMENT. IF YOU 
DID NOT RECEIVE A PROPERTY REPORT PREPARED PURSUANT TO THE RULES AND REGULATIONS OF THE 
BUREAU OF CONSUMER FINANCIAL PROTECTION, IN ADVANCE OF YOUR SIGNING THE CONTRACT OR 
AGREEMENT, THE CONTRACT OR AGREEMENT OF SALE MAY BE CANCELLED AT YOUR OPTION FOR TWO YEARS 
FROM THE DATE OF SIGNING.
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Exhibit A 
SPECIFICATIONS AND STANDARD FEATURES 

GENERAL CONSTRUCTION 

- All conventional framing shall be on maximum 16” centers.
- Engineered wood product (truss joists and/or trusses) may be up to maximum 24” centers.
- Roof system will be trusses.
- Ceiling heights are 9’ +/- high on 1st floor.
- Great Room & Dining Area ceiling heights are 12’ +/- high.
- Master Bedroom with tray ceiling.
- Walk up attic. Finished & conditioned stairwell, with finished landing at top of stairs.
- 150 square feet of “floored” (3/4 subfloor) open storage area in unfinished attic space.
- ZipWall system exterior wall sheathing.
- Radiant barrier roof sheathing.
- Soil/Termite pre-treatment to be provided by Seller; Seller shall cause certification letter to be provided to Homeowner at
project completion.

FOUNDATION, CONCRETE, AND PATIO 

- Slab foundation.
- Driveway and entry walk concrete, broom finish.
- Front Porch concrete, broom finish.
- Rear Patio outside Screened porch concrete, broom finish.
- Garage slab concrete will be smooth finish.
- Rear Screened Porch concrete, smooth finish.
- Finished floor height of residence shall be +8” +/- above highest adjacent exterior grade, typical.

WINDOWS AND DOORS 

- Windows: Plygem, single hung, white, vinyl, Low E glass, with screens. Grills between glass. White hardware.
- Exterior sliding door in Great Room: 12’ wide, 4-panel, bypass, white, vinyl, Low E glass.  No grills. White hardware.
- Front entry door: Fiberglass with glass and simulated divided light grills, painted.
- Front entry door hardware, Schlage Plymouth handle set with deadbolt, nickel or bronze finish.
- Interior doors 6’-8” tall, pre-hung, hollow core, 2-panel style.
- Interior door hardware, Dexter Stratus by Schlage. Chrome.
- Garage door: steel insulated vinyl back 16’ wide, 8’ tall overhead door with belt drive operator, 2 remotes, and keyless entry.
Glass inserts (“windows”) and decorative black hinges and handles.
- Master Bath shower enclosure with 3/8” clear glass hinged door / in-line fixed panel.

PLUMBING, GAS SYSTEM, AND FIREPLACE 

- Two (2) exterior hose faucets, one located on exterior rear side of residence and one on exterior front side.
- One (1) 50-gallon electric hot water heater, located in garage, on pedestal or platform.
- Waste, drain, and vent piping to be PVC.
- Water lines to be Pex.
- Plumbing fixtures, water closets, and tub/shower units per style shown on Exhibit B.
- Kitchen sink: choice of style shown on Exhibit B in anthracite color or stainless steel.
- Garage Utility Sink.
- Water filtration system as is typically utilized in the Cape Charles area, located in Garage.
- Two (2) propane gas outlets as follows: One (1) at range, One (1) at fireplace.
- Underground propane tank.
- Novus direct vent fireplace with tempered glass front and ceramic fiber logs.
- Fireplace tile surround with 1-piece mantel.
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HVAC AND INSULATION 
 
- HVAC system: Bryant 3-ton 14 seer heat pump. 
- Programable thermostat. 
- Insulation Values to meet or exceed minimum as required per building code. Garage is not insulated.  
- Sound attenuation / batt insulation at interior walls between shared Bedroom walls and Great Room, Dining, and/or Kitchen.  
 
ELECTRICAL SYSTEM 
 
- 200 AMP service, meter location on side of residence, panel location in Garage. 
- Ten (10) 6” LED recessed lights with white trim, (integral lens and lamp type). 
- Three (3) under cabinet LED “task” lights under Kitchen wall cabinets on wall switch. 
- Five (5) fan/light fixtures installed in Bedrooms, Great Room, and rear Covered Porch. 
- Two (2) dimmer switches. 
- Three (3) receptacles in Garage. 
- Receptacles located as required per code. 
- All switches and receptacles standard NEC type, white. 
- Electrical Fixtures per style shown on Exhibit B, nickel finish. 
- Three (3) smoke detectors 
- One (1) carbon monoxide detector 
- Doorbell & doorbell chime 
 
STRUCTURED WIRING, AUDIO SYSTEM, AND SECURITY 
 
- Structured wiring for telephone, cable TV, high speed internet, networking, etc. Four (4) outlet locations with 1-phone jack, 1-
cable jack, and 1-data jack (all at same outlet location). 
- Central distribution hub with all structured wiring “home runs.”  Service stub out on side of residence.    
- Pre-wire for 5.1 home theatre / surround sound in Great Room. 
- Setup for future wall mount TV over fireplace mantel: wall receptacle, and conduit to accommodate future TV above fireplace 
in Great Room. 
- No TV, audio equipment, speakers, or routers installation is included. Pre-wiring only. 
- Complete security system with exterior doors contacted. One (1) motion detector, One (1) siren, and One (1) keypad. Wired 
for future third party monitoring of system capability. 
- Buyer shall be responsible for contracting for cable, internet, phone service directly with provider as desired. 
 
FLOORING 
 
- Baths and Laundry to receive tile. “Level #1” per Exhibit B. 
- Master Bath shower to receive tile walls to 7’6” AFF minimum, with corner seat and corner soap shelf. 
- Master bath tile shower installation utilizing Schluter system. 
- Tile backsplash in Kitchen. 
- Wood flooring at Entry, Main Hall, Bedroom Hall, Kitchen, Mudroom, Dining, and Great Room.  Timarron Series by 
Impressions, 5” wide birch engineered plank.  White shoe molding. 
- Carpet flooring in balance of floor space (Bedrooms and upholstered stairs).  Cape Cod by Dreamweaver with 8 lb. pad. 
 
CABINETRY, CABINET TOPS, AND APPLIANCES 
 
- Kitchen and vanity cabinets Merillat Marlin Maple, traditional overlay, shaker door style, soft close drawers, white, layouts in 
substantial conformance with Exhibit B. 
- Kitchen counter tops, granite.  Choice of colors available. 
- Half bath: vanity top, granite.  Choice of colors available. Undermount white china lavatory sink, square style. 
-  
- Note: granite colors subject to availability and color variation from time of "preliminary" selections. 
- GE profile Kitchen appliances, stainless steel: gas range, dishwasher, microwave drawer, chimney hood, and french-door 
refrigerator per Exhibit B. 
- GE Laundry washer and dryer, white, per Exhibit B. 
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OTHER INTERIOR FINISHES 
 
- All interior walls and ceilings to receive smooth drywall finish. 
- Garage walls and ceiling finished and painted. 
- Walls painted one color throughout, flat, Homeowner’s choice from light colors. 
- Ceilings painted white. 
- Trim & interior doors painted white semi-gloss. 
- Craftsman interior trim package. 
- Interior trim: 7½” 1x baseboard, 3¼” 1x casing, 5½” cove molding - all pine & painted white semi-gloss. 
- Windows cased with 3-pc. headers above, stool and apron. Doors cased with 3-pc. headers above. 
- Cove molding in open areas – Entry Hall, Kitchen, Great Room, Dining, and Mudroom. 
- Cove molding in Master Bedroom tray ceiling. 
- Fireplace (face) to receive painted ship-lap wall accent, floor to ceiling. 
- Kitchen isle knee wall front to receive painted ship-lap. 
- Stairs: 1st 3 +/- treads red oak stained to approximate match (or compliment) to adjacent wood flooring with painted white 
risers. Balance of stairs upholstered carpet.  Painted 2x2 pickets and red oak over-the-post style handrail. 
- Master Bedroom closet to receive built-in place wood/MDF shelving, face-frame type construction, painted trim color. To 
include typical mix of single and double hanging & one stack of built-in shelves. 
- All other closets, linen, and Pantry to receive ventilated wire type shelving.  Shall be free-slide type where hanging.  All 
single hanging. 
- Bath accessories: Typical One (1) towel bar and One (1) Tissue holder in each Bath. 
- Baths to receive 40” tall sheet mirrors width of vanity, fixed / adhered to wall. 
 
OTHER EXTERIOR 
 
- Roof 30-year architectural shingle. 
- Metal roofing accent. 
- Hardie Lap (simulated grain), Hardie Shake, and/or Hardie Board & Batten pre-finished fiber cement siding.  
- Rear Screened Porch. 
- 5” gutters with 3” x 4” downspouts, and box gutter at front valley between gables. 
- Foundation to receive Stucco or similar finish. 
- Irrigation system.  
- Landscaped front and rear yard with sod, plantings, mulch. 
 
SELECTIONS AND/OR OPTIONS 
 
- Options and/or upgrades are not included in the Scope of Work or Contract Price unless added by formal documentation in 
writing. 
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Addendum 1 
 

EXPRESS WARRANTY AS TO IMPROVEMENTS 

 

Seller agrees that for a period of one (1) year from the date of issuance of a certificate of occupancy, Seller will, at its expense, 
repair or correct any defects in the Property resulting from defective building materials or poor workmanship, or work not found 
to be in substantial conformance with the Plans and Specifications. It is specifically understood, however, that Seller shall not 
be responsible for items of maintenance or damage done to the dwelling by Purchaser or others after completion of the 
residence and acceptance by Purchaser. Seller does not warrant against cracking of concrete work, as some cracking is 
unavoidable and expected. Seller does not guarantee quality of water from wells drilled for purposes other than drinking water. 
Seller's one-year warranty will not apply to any items that are covered by a manufacturer's warranty, as the manufacturer's 
warranty will be the Purchaser's exclusive remedy for such items. 
 
Seller does not warrant or guarantee the exact duplication or match of any interior or exterior finish item or color selected by 
Purchaser. 
 
Purchaser acknowledges and agrees that Seller is not responsible for any consequential damages that Purchaser may incur 
due to a breach of this one-year warranty. In addition, Purchaser's remedy for a breach of this warranty is limited to the cost of 
labor and any materials needed to correct the warranty item. Seller is not responsible for any damage to property or injury to 
persons caused by defective construction. 
 
Seller has advised Purchaser that a Virginia statute - Virginia Code Ann.§ 55-70.1 - imposes an implied warranty in every 
contract for the sale of a new dwelling. This state statute implied warranty provides that the dwelling, when complete, will be 
free from structural defects so as to pass without objection in the trade, is constructed in a workmanlike manner, and is fit for 
habitation. The statute also provides that a contract for the sale of a new dwelling may waive, modify, or exclude any or all 
express and implied warranties and sell the new house "as is".  
 
Accordingly: 
 
PURCHASER ACKNOWLEDGES THAT SELLER IS EXCLUDING AND DISCLAIMING THE IMPLIED WARRANTY 
ON NEW HOMES AS CONTAINED IN VIRGINIA CODE ANN. §55-70.1 FROM THIS CONTRACT WITH THE 
EXCEPTION OF THE ONE YEAR WARRANTY SET FORTH PREVIOUSLY IN THIS ADDENDUM. SELLER IS 
CONSTRUCTING THIS PROJECT AND SELLING THE RESIDENTIAL DWELLING TO PURCHASER "AS IS". 
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Addendum 2 

 
NEW CONSTRUCTION SELECTIONS, OPTIONS AND UPGRADES 

 
 Presented as a separate attachment 
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Addendum 3 
 

WALK-THROUGH PROCESS AT COMPLETION 
 

 
Home Inspection 
 
This section applies if Purchaser has elected to have a Home Inspection performed on the property prior to Settlement. 
Purchaser’s agent, if applicable, or Bay Creek Realty agent shall coordinate scheduling of the Home Inspection with a Beacon 
Custom Homes, LLC (hereinafter Builder) representative.  
 
At least 5 business days prior to any such inspection, Builder requires Purchaser, Purchaser’s agent , if applicable, or Bay Creek 
Realty agent to supply to Builder inspection company information; including company name, contact name, contact phone 
number, copy of business license, and proof of insurance in the standard form of a Certificate of Insurance, naming Builder as 
an additional insured. 
 
Only the licensed inspector, contract Purchasers, and/or selling agent are permitted to accompany the inspector on the property 
during inspection. 
 
Purchaser and Purchaser’s agent agree to hold Builder and Builder’s subcontractors/suppliers harmless for any injury or 
damages resulting directly or indirectly from their participation with the home inspection. 
 

Inspection report must be received by Seller at least 2 business days prior to walk-through for review.  Reports 
received later will not be considered. 

 
“Walk-Through” 
 
Builder shall perform with Purchaser a “walk-through inspection” 7 to 10 business days prior to the scheduled settlement 
date, for the purpose(s) as described (and in accordance with) Section 19 of the Purchase Agreement. Only the contract 
Purchasers, Seller, and/or selling agent are permitted to be present on the Property for the walk-through. 
 
 “Pre-Settlement Walk-Through” 
 
Builder shall also perform with Purchaser a “pre-settlement walk-through” on the settlement date, to be scheduled to begin 
one to three hours prior to the scheduled settlement time.  The purpose of the “pre-settlement walk-thru” is (a) to confirm 
completion and acceptance of any items corrected identified at the “walk-through” and/or (b) to document any remaining items 
still to be completed after settlement. 
 
Only the contract Purchasers, Seller and/or selling agent are permitted to attend any “walk-thru” or “pre-settlement walk-thru”. 
 
By the signatures below, the parties hereto understand and agree to the above: 
 
__________________________________________ ________ 
Beacon Custom Homes, LLC    Date 
 
__________________________________________ ________ 
Listing Agent      Date 
 
__________________________________________ ________ 
Purchaser      Date 
 
__________________________________________ ________ 
Purchaser      Date 
 
__________________________________________ ________ 
Selling Agent      Date 
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AMENDMENT TO PURCHASE AGREEMENT 
NEW YORK CPS 12 APPLICATION 

Bay Creek at Cape Charles 
 
THIS AMENDMENT is made as of  the             day of     20     by 
and between : Bay Creek Development, LLC,  a Virginia limited liability company (as the “Seller”) and 
 
Buyer(s):  

Name of Principal Owner of Buyer (if  entity):  

Name and Title of Authorized Signatory (if entity):  
 
Description of the Property:  Lot(s) ______  as shown on the plat entitled “Subdivision Plat of 
_____________________”, Phase _____, Section _________  (the “Property”). 

 
R E C I T A L S 

 
 
(a) Seller and Buyer have entered into that certain Developer Lot Purchase Agreement (the 
“Agreement”) for the purchase and sale of purchase and sale of the property at Bay Creek at Cape Charles.   
 
(b) The parties desire to amend the Agreement in certain respects as more particularly set forth below. 
 
NOW, THEREFORE, in consideration of $10.00, the execution and delivery of the Agreement and other 
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties 
hereby agree as follows: 

 
1. The foregoing recitals are true and correct and are incorporated herein as if repeated at 

length. Unless the context otherwise requires, all initial capitalized terms used but not defined in this 
Amendment, shall have the meaning or meanings given to such terms in the Agreement. This Amendment 
shall be deemed a part of but shall take precedence over and supersede any provisions to the contrary 
contained in, the Agreement. All references in the Agreement or this Amendment to the “Agreement” shall 
be deemed to refer to the Agreement as modified by this Amendment unless the context otherwise requires. 
 

2. Buyer acknowledges receipt of the New York CPS-12 Application for the Condominium 
filed with the New York State Department of Law on February 1, 2021, as amended (and as may be further 
amended from time to time, the “CPS-12 Application”) and has been afforded an opportunity to read same. 
 

3. Buyer and Seller acknowledge and agree that this purchase is subject to the representations 
of the Seller, as “Offeror” under the CPS12 Application delivered to Buyer at or prior to the time Buyer 
executed the Agreement (referred to interchangeably as “Offeror” or “Sponsor”). 

 
4. Any conflict between the CPS-12 Application and the Agreement will be resolved in 

accordance with the terms of the CPS-12 Application.  
 

5. Notwithstanding anything to the contrary in the Agreement or the Governing Documents, 
the Agreement is amended to provide that all deposits placed by Buyer towards the purchase of the Lot 
shall be held in non-interest bearing accounts (“Escrow Account”) in accordance with the terms of the 
escrow agreement (the “Escrow Agreement”) executed by Buyer, Seller and Custis, Dix, Lewis & Custis, 
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L.L.P, 23345, Counsel Dr, Accomac, Virginia 23301., (the “Escrow Agent”) a specimen copy of which is 
attached hereto as Exhibit “A”.   

 
6. The execution of this Amendment shall neither extend, toll, nor reinstate any rights of the 

Buyer to rescind the Agreement pursuant to the terms thereof.  Except as amended herein, the Agreement 
shall remain in full force and effect. 
 
EXECUTED as of the date and year first above written. 
 
BUYER: 
 

By:         

Name:         

Title:         

 

By:         

Name:         

Title:         

 
SELLER: 
 
Bay Creek Development, LLC 

a Virginia limited company 

 

By:        

 

Name:        

Title:        
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ESCROW AGREEMENT CONCERNING  
DEPOSITS BY NEW YORK PURCHASERS 

Bay Creek at Cape Charles 
 

ESCROW AGREEMENT (the "Agreement" or "Escrow Agreement") made this        
day of        , 20      , by and among: 

 
(a) The Buyer(s) identified below: 
Buyer(s):  
Name of Principal Owner of Buyer (if  
entity):  
Name and Title of Authorized Signatory 
(if entity):  
 
Description of the Property:  Lot(s) ______  as shown on the plat entitled “Subdivision Plat of 
_________________________”, Phase _____, Section _________  (the “Property”). 
 

(b) Bay Creek Development, LLC, a limited liability company organized under the laws 
of Virginia ("SPONSOR"), as the sponsor/developer/offeror of Bay Creek at Cape Charles 
(the "Community"), located in Cape Charles, Virginia, and  

 
(c) Custis, Dix, Lewis & Custis, LLP, having an address at 23345 Counsel Drive, Accomac, 

VA 23301 (" ESCROW AGENT"). 
 

WHEREAS, SPONSOR has filed an application (the "Application") pursuant to 
Cooperative Policy Statement 12, as amended ("CPS-12") with the New York State Department 
of Law (the "NYS-DOL") concerning the offering of ownership interests in the Community to 
New York purchasers constituting cooperative interests in real estate under New York Law; and 
 

WHEREAS, pursuant to CPS-12 and the discretion exercised by the NYS-DOL in 
accepting the Application, the NYS-DOL has granted SPONSOR, with respect to New York 
purchasers of condominium ownership interests at the Property, an exemption from the New York 
regulatory requirements that (a) escrowed funds must be deposited in a bank located in the State 
of New York, (b) the escrow agent must be a lawyer or firm of lawyers licensed to practice in the 
State of New York, (c) escrowed funds must be placed in an interest-bearing account or Interest-
On-Lawyer-Account, and (d) from such other applicable New York regulatory requirements, to 
the extent that the terms of this Escrow Agreement may differ from the same (collectively, the 
"CPS-1 2 Exemptions"); and 
 

WHEREAS, except as set forth in the CPS-12 Exemptions immediately above, ESCROW 
AGENT is authorized to act as an escrow agent hereunder in accordance with New York General 
Business Law ("GBL") §§ 352-e(2-b), 352-h and the NYS-DOL regulations promulgated 
thereunder (the "NY Escrow Regulations"); and 
 

WHEREAS, ESCROW AGENT is also authorized to act as an escrow agent hereunder in 
accordance with Virginia law; and 
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WHEREAS, PURCHASER is a New York purchaser; and 

 
WHEREAS, SPONSOR and PURCHASER desire that ESCROW AGENT act as escrow 

agent for deposits, down payments, and advances (collectively, the "Deposit") pursuant to the 
terms of this Agreement. 
 

NOW, THEREFORE, in consideration of the covenants and conditions contained herein 
and other good and valuable consideration, the parties hereby agree as follows: 
 
1. ESTABLISHMENT OF THE ESCROW ACCOUNT. 
 

1.1. ESCROW AGENT has established an escrow account for the purpose of holding 
the Deposit made by PURCHASER pursuant to that certain purchase agreement for the purchase 
and  sale of the property designated above (the "Purchase Agreement"). The escrow account is 
located at Atlantic Union Bank (“Bank”).  The escrow account is entitled " Custis, Dix, Lewis & 
Custis, LLP CRESPA Trust Account " The escrow account number is provided to New York 
Puchasers for wiring information by fax at the time of contract signing for purposes of security.  
 

1.2. ESCROW AGENT has designated the following attorneys to serve as signatory for 
the account:  Henry P Curtis, Esq., Thomas B. Dix, Jr. and Lynwood W. Lewis, Jr. The designated 
signatory is admitted to practice law in the state of Virginia. The signatories on the Escrow 
Account have an address of 23345 Counsel Drive, Accomac, VA 23301. 
 

1.3. ESCROW AGENT and authorized signatory hereby submit to the jurisdiction of 
the State of New York and its Courts for any cause of action arising out of this Agreement or 
otherwise concerning the maintenance of or release of the Deposit from escrow. 
 

1.4. Neither ESCROW AGENT nor any authorized signatories on the Escrow Account 
are the SPONSOR, managing agent for the Property (if any), or a listing agent or sales agent for 
the Property, or any principal thereof, or have any beneficial interest in any of the foregoing. 
 

1.5. The Escrow Accounts are not IOLA accounts established pursuant to NY Judiciary 
Law Section 497 or Virginia law. 
 
2. DEPOSITS INTO THE ESCROW ACCOUNT. 

 
2.1 All Deposits received from PURCHASER prior to closing, shall be made via wire 

transfer and placed into the Escrow Account pursuant to the terms of the Purchase Agreement, this 
Escrow Agreement and the Application. Any instrument payable to, or endorsed other than as 
required thereby, and which cannot be deposited into such Escrow Account, shall be returned to 
PURCHASER promptly, but in no event more than five (5) business days following receipt of 
such instrument by ESCROW AGENT. In the event of such return of the Deposit, the instrument 
shall be deemed not to have been delivered to ESCROW AGENT pursuant to the terms of this 
Agreement. Any Deposits made for upgrades, extras, or custom work shall be initially deposited 
into the Escrow Account, and released in accordance to the terms of the Escrow Agreement. 
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2.2 Within five (5) business days after the Purchase Agreement has been tendered to 

ESCROW AGENT along with the Deposit, ESCROW AGENT shall place the Deposit into the 
Escrow Account. Within ten (10) business days of placing the Deposit in the Escrow Account, 
ESCROW AGENT shall provide written notice to PURCHASER and SPONSOR, confirming the 
Deposit. Such notice shall set forth the Banks, the account numbers, and the initial interest rate 
earned thereon (to the extent that, pursuant to the Purchase Agreement, Deposits are to be placed 
in interest bearing accounts).  If the PURCHASER does not receive notice within fifteen (15) 
business days after tender of the Deposit, the PURCHASER may cancel the Purchase Agreement 
within ninety (90) days after tender of the Deposit.  Complaints concerning the failure to honor 
such cancellation requests may be referred to the NYS-DOL at the following address: New York 
State Department of Law, Real Estate Finance Bureau, 28 Liberty Street, 21st Floor, New York, 
NY 10005-1413. Rescission shall not be afforded where proof satisfactory to the NYS-DOL is 
submitted establishing that the Deposit was timely placed in the Escrow Account in accordance 
with the NYS-DOL regulations (subject to the CPS-12 Exemptions) concerning the Deposit and 
requisite notice was timely mailed to the PURCHASER. 
 
3. RELEASE OF FUNDS 

 
3.1 Under no circumstances shall SPONSOR seek or accept release of the Deposit of 

PURCHASER to SPONSOR until after the Property can be identified on a recorded plat.  
Recordation of a plat shall not relieve SPONSOR or ESCROW AGENT of any obligation to 
PURCHASER as set forth in the NY Escrow Regulations (subject to the CPS-12 Exemptions). 
 

3.2 ESCROW AGENT shall release the Deposit to PURCHASER or SPONSOR as 
directed: 
 

3.2.1 Pursuant to terms and conditions set forth in the Purchase Agreement and 
this Agreement, upon closing of title to the Lot; to SPONSOR; 

3.2.2 To Purchaser upon timely and proper exercise of a right of rescission 
granted to Purchaser pursuant to terms and conditions set forth in the Application, Purchase 
Agreement or Prospectus; 

3.2.3 In a subsequent writing signed by both SPONSOR and PURCHASER; or 

3.2.4 By a final, non-appealable order or judgment of a court. 

3.3 If ESCROW AGENT is not directed to release the Deposit pursuant to paragraph 
3.2, above, and ESCROW AGENT receives a request by either SPONSOR or PURCHASER to 
release the Deposit, then ESCROW AGENT must give both the PURCHASER and SPONSOR 
prior written notice of not fewer than thirty (30) days before releasing the Deposit. If ESCROW 
AGENT has not received notice of objection to the release of the Deposit prior to the expiration 
of the thirty (30) day period, the Deposit shall be released and ESCROW AGENT shall provide 
further written notice to both PURCHASER and SPONSOR informing them of said release. If 
ESCROW AGENT receives a written notice from either PURCHASER or SPONSOR objecting 
to the release of the Deposit within said thirty (30) day period, ESCROW AGENT shall continue 
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to hold the Deposit until otherwise directed pursuant to paragraph 3.2 above.  Notwithstanding the 
foregoing, ESCROW AGENT shall have the right at any time to deposit the Deposit contained in 
the Escrow Account with the Clerk of the county where the Property is located and shall give 
written notice to both SPONSOR and PURCHASER of such deposit. 
 

3.4 SPONSOR shall not object to the release of the Deposit to: 
 

3.4.1 PURCHASER, if PURCHASER timely rescinds in accordance with an 
offer of rescission contained in the Prospectus or an amendment thereto duly filed with the 
FDBPR;  

 
3.4.2 PURCHASER, if PURCHASER timely rescinds in accordance with an 

offer of rescission contained in an amendment to the Application duly filed with the NYS-DOL; 
or 

 
3.4.3 All Purchasers, after an amendment abandoning the Application is duly 

filed with the NYS-DOL. 
 

4. RECORDKEEPING. 
 
4.1 ESCROW AGENT shall maintain all records concerning the Escrow Account for 

seven (7) years after release of the Deposit. 
 

4.2 Upon the dissolution of the law firm which was ESCROW AGENT, the former 
partners or members of the firm shall make appropriate arrangements for the maintenance of  these 
records by one of the partners or members of the firm or by the successor firm and shall notify the 
NYS-DOL and the FDBPR of such transfer. 
 

4.3 ESCROW AGENT shall make available to the NYS-DOL, upon request, all books 
and records of ESCROW AGENT relating to the funds deposited and disbursed hereunder. 
 
5. GENERAL OBLIGATIONS OF ESCROW AGENT. 

 
5.1 ESCROW AGENT shall maintain the Escrow Account under its direct supervision 

and control. 
 

5.2 A fiduciary relationship shall exist between ESCROW AGENT and PURCHASER, 
and ESCROW AGENT acknowledges its fiduciary and statutory obligations pursuant to the NY 
Escrow Regulations (subject to the CPS-12 Exemptions). 
 

5.3 ESCROW AGENT may rely upon any paper or document which may be submitted 
to it in connection with its duties under this Agreement and which is believed by ESCROW 
AGENT to be genuine and to have been signed or presented by the proper party or parties and 
shall have no liability or responsibility with respect to the form, execution, or validity thereof. 
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5.4 If conflicting demands are made or notices are served upon ESCROW AGENT 
with respect to this Agreement, or if ESCROW AGENT shall hold a good faith belief that the 
rights of a claimant to any Deposit are not absolutely clear, the signatories hereto agree that 
ESCROW AGENT may refuse to comply with any such claim or demand and, except as 
hereinafter set forth in this Agreement, may withhold and stop all further proceedings in the 
performance of this Agreement so long as such disagreement shall continue. In so doing, 
ESCROW AGENT shall not be or become liable for damages or interest to any of the signatories 
hereto or to any other person for its failure to comply with such conflicting or adverse demands or 
notices. ESCROW AGENT may continue to so refrain and so refuse to act until (i) the rights of 
the adverse claimants have been finally adjudicated in a court having and assuming jurisdiction of 
the parties and/or the Deposit, as the case may be, or (ii) all differences, with respect to any 
Deposit, shall have been resolved by mutual agreement of SPONSOR and the purchaser who paid 
such Deposit, and ESCROW AGENT shall have been notified thereof in writing signed by both 
of said parties. In the alternative, ESCROW AGENT may, but shall not be obligated to, file a suit 
in interpleader for a declaratory judgment for the purpose of having the respective rights of the 
claimants adjudicated, and/or may deposit any Deposit with a court of competent jurisdiction, in 
which event SPONSOR agrees to pay all costs, expenses and attorneys' fees and expenses incurred 
by ESCROW AGENT in connection therewith. In the event that ESCROW AGENT shall deposit 
any Deposit with such court, the ESCROW AGENT shall be fully released and discharged from 
any and all further duties and obligations hereunder with respect to such Deposit. A court may 
award fees incurred in such a filing with the Court to ESCROW AGENT as it deems appropriate 
and ESCROW AGENT shall be entitled to recover any such costs including but not limited to its 
own attorneys’ fees.   
 

5.5 ESCROW AGENT shall not be responsible for any interest on any Deposit except 
for such as is actually received by ESCROW AGENT. 
 

5.6 SPONSOR hereby agrees to indemnify ESCROW AGENT from, and to hold it 
harmless against, any loss, liability or expense (including, without limitation, reasonable attorneys' 
fees and expenses) incurred without gross negligence, willful default, or bad faith on the part of 
ESCROW AGENT, arising out of or in connection with its entering into this Agreement and 
carrying out its duties hereunder, including the costs and expenses of defending itself against any 
claim or liability. In the event of any suit wherein ESCROW AGENT interpleads the subject matter 
of this escrow, ESCROW AGENT shall be entitled to recover a reasonable attorney's fee and costs 
incurred and awarded by the Court, said fees and costs to be charged and assessed as court costs 
in favor of the prevailing party. Notwithstanding the foregoing, nothing contained in this section 
shall be construed to in any way nullify the provisions of 13 NYCRR 22.3(k)(2)(xii). 

  
5.7 In any action or proceeding, ESCROW AGENT may represent SPONSOR, even if 

such action or proceeding relates to or involves any Deposit, at the same time as ESCROW 
AGENT is holding such Deposit pursuant to this Agreement. To the extent that the representation 
of SPONSOR and itself in such a dispute constitutes a conflict of interest, the parties hereby waive 
such conflict. The ESCROW AGENT shall not be liable for any failure of the depository. 
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6. RESPONSIBILITIES OF SPONSOR. 
 
6.1 SPONSOR agrees that SPONSOR and its agents, including any selling agents, shall 

deliver to ESCROW AGENT each Deposit on account of the sale of  a  Lot  offered pursuant to 
the Application which has been received by SPONSOR or such agents  prior to  closing of the sale 
of such Lot within two (2) business days of receipt thereof. 
 

6.2 SPONSOR agrees that it shall not interfere with ESCROW AGENT'S performance 
of its fiduciary duties and statutory obligations as set forth in the NY Escrow Regulations (subject 
to the CPS-12 Exemptions). 
 

6.3 To the extent that the Purchase Agreement requires deposits to be placed in an 
interest bearing account, SPONSOR shall obtain or cause the listing agent or sales agent for the 
Property to obtain a completed and signed Form W-9 or W-8, as applicable, from PURCHASER 
along with a government issued photo identification card (“ID”) and deliver such form and ID to 
ESCROW AGENT together with the Deposit and Purchase Agreement. The PURCHASER'S 
failure to provide a Form W-9 or W-8 and ID will be deemed a waiver of his, her or its right to 
receive interest on the Deposit. The Deposit may be deposited in non-interest- bearing escrow 
accounts at the Banks until the Form W-9 or W-8 has been delivered or as provided by the Purchase 
Agreement, and neither SPONSOR, selling agent, the ESCROW AGENT nor the Banks shall be 
liable for interest in such event. 
 
7. TERMINATION OF AGREEMENT. 

 
7.1 This Agreement shall remain in effect unless and until it is canceled by either: 
 

7.1.1 Written notice given by SPONSOR to ESCROW AGENT of cancellation 
of designation of ESCROW AGENT to act in said capacity, which cancellation shall take effect 
only upon the filing of an amendment to the Application with the NYS-DOL providing for a 
successor escrow agent that meets the requirements set forth in the NY Escrow Regulations 
(subject to the CPS-12 Exemptions). PURCHASER shall be deemed to have consented to such 
cancellation. 
 

7.1.2 The resignation of ESCROW AGENT, which shall not take effect until 
ESCROW AGENT is replaced by a successor escrow agent that meets the requirements set forth 
in NY Escrow Regulations (subject to the CPS-12 Exemptions), and notice is given to 
PURCHASER of the identity of the successor escrow agent, the bank or banks where the Deposit 
is being held, and the account numbers therefor. 
 

7.2 Upon termination of the duties of ESCROW AGENT as described in paragraph 
7.1.1 or 7.1.2 above, ESCROW AGENT shall deliver the Deposit held by ESCROW AGENT and 
the Purchase Agreement and any other documents maintained by ESCROW AGENT relating to 
the Deposit to the successor escrow agent. 
 

7.3 ESCROW AGENT shall not be responsible for any delay between either (i) any 
such cancellation by SPONSOR of the designation of ESCROW AGENT or (ii) the resignation of 
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ESCROW AGENT, and, in either such case, the date on which an amendment to the Application 
appointing a successor escrow agent has been filed by the NYS-DOL and notice thereof has been 
given to ESCROW AGENT. Once any such cancellation of the designation of ESCROW AGENT 
has been given to ESCROW AGENT, or once ESCROW AGENT has given to SPONSOR notice 
of resignation as ESCROW AGENT, then in either case ESCROW AGENT shall not be obligated 
to accept thereafter any new Deposits in the Escrow Account. 
 
8. SUCCESSORS AND ASSIGNS. 
 
This Agreement shall be binding upon SPONSOR, PURCHASER, and ESCROW AGENT and 
their respective successors and assigns. 
 
9. GOVERNING LAW. 
 
Except to the extent that the NY Escrow Regulations (subject to the CPS-12 Exemptions) shall 
govern Deposits of New York purchasers, this Agreement shall be construed in accordance with 
and governed by the laws of the State of Virginia. 
 
10. ESCROW AGENT'S COMPENSATION. 
 
Prior to release of the Deposit, ESCROW AGENT'S fees and disbursements shall neither be paid 
by SPONSOR from the Deposit nor deducted from the Deposit by any financial institution under 
any circumstance. 
 
11. SEVERABILITY. 
 
If any provision of this Agreement or the application thereof to any person or circumstance is 
determined to be invalid or unenforceable, the remaining provisions of this Agreement or the 
application of such provision to other persons or to other circumstances shall not be affected 
thereby and shall be valid and enforceable to the fullest extent permitted by law. 
 
12. INDEMNIFICATION. 
 
SPONSOR agrees to defend, indemnify, and hold ESCROW AGENT harmless from and against 
all liabilities, damages, claims, costs, fees and  expenses  whatsoever  (including reasonable 
attorneys' fees and court costs at trial and appellate levels), incurred in connection  with or arising 
out of this Agreement or the performance or non-performance of ESCROW AGENT'S duties 
under this Agreement, except with respect to actions or omissions taken or suffered by ESCROW 
AGENT in bad faith or in willful disregard of  this  Agreement  or involving gross negligence of 
ESCROW AGENT. This indemnity includes, without limitation, disbursements and attorneys' fees 
either paid to retain attorneys or representing the hourly billing rates with respect to legal services 
rendered by ESCROW AGENT to itself. The ESCROW AGENT shall not be liable for any failure 
of the Banks. 
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13. ENTIRE AGREEMENT. 
 
This Agreement, read together with NY Escrow Regulations (subject to the CPS-12 Exemptions) 
constitutes the entire agreement between the parties with respect to the subject matter hereof. 
 
14. NOTICES 
 
All notices and communications hereunder shall be in writing and shall be deemed to be duly given 
if personally delivered or sent by regular, certified or registered mail, with or without return receipt 
requested, postage prepaid, addressed as follows: 
 

To SPONSOR: Bay Creek Development, LLC  
Attn:       
3335 Stone Road 
Cape Charles, Virginia 23310 
Telephone Number: (757) 331-8742 
 

To ESCROW AGENT: Custis, Dix, Lewis & Custis, LLP  
Attn: Henry P. Curtis, Jr., Esq. 
23345 Counsel Drive 
Accomac, VA 23301 
 
 

To PURCHASER:                                                               
 
                                                              
 
                                                              
 
      

 
       
 
 
 
 

(SIGNATURES APPEAR ON THE FOLLOWING PAGE) 
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IN WITNESS WHEREOF, the undersigned have executed this Agreement as of the day 
and year first written above. 
 

SPONSOR: 
 
BAY CREEK DEVELOPMENT, LLC,  
a Virginia Limited Liability Company 
 
By:        
Name:       
Title:       
 
 
PURCHASER: 
 
 
       
Printed Name of Purchaser 
 
By:       
Name:       
Title:       
 
 
 
 
 
ESCROW AGENT: 
 
Custis, Dix, Lewis & Custis, LLP 
 
 
By:       
Name:  .     
Title:       
 

 
Deposit Received by Escrow Agent in the amount of $       
 
Receipt Date:             
 
Notice of receipt of the Deposit will be provided to the Purchaser pursuant to Section 2.2.   
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